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CRIMINAL LAW REFORM IN MONGOLIA

Batbayar.E, (Ph.D). Associate Professor,
Director of National Legal Institute

Mongolia has an ancient history and
tradition of state and legal culture, and had
awritten legal code titled, 'Ikh Zasag' which
has been named in scripts as Ikh Zasag
(Great Governance), lkh Yos (Great Rule),
Ikh Zasag Khuuli (Great Governance Law)
that expressed the great power and dignity
of Chingis Khaan.

Mongolia was subject to the socialist
legal system for more than 70 years and,
since 1990, social structures have been
changing at a fundamental level. Since this
time, democracy, human rights, freedom,
the rule of law and the free market
system have been fully acknowledged
by Mongolians and comprehensive legal
reform has been undertaken'in the country.

In Mongolia, the process of legal
reform has taken its strength and works
related to legal training and legal research
have been developing and advancing to a
feasible extend.

An illustration of that is in the field of
criminal law. It has been 13 years since
the adoption of the Criminal Code.in 2002
which 'is compatible with ‘the concept of
the Constitution of 1992 Currently, there
is an urgent need forthe Criminal Code to
be renewed, although, it has in fact been
amended 10 times due to changing social
relationships and the passage of time.

Iniline with that, the Government has
prepared the Draft Criminal Code and
submitted it to the Parliament. The final
discussion of the Draft Code will be held in
the Parliament's Autumn session.

This Draft Criminal Code has been
developed in order to: (1) redress the
drawbacks of the current Criminal Code;
(2) make the current Code consistent with
international conventions that Mongolia is
party to; (3) bring the Code into substantial
compliance with international benchmarks;
(4) make it capable of responding to
Mongolia's crime conditions; and (5)

improve the Criminal Code’s easy of use.
On the whole, the Draft Code_has been
developed to create a just criminal system
in the country.

The working group+ dedicated to
the Draft Criminal, Code has referred to
over 20 research papers prepared by the
Research Center of the National Legal
Institute /Criminal. Code Implementation
2004; Crime Classification and
Pointful = Punishment 2005, . Efficiency
of 'Imprisonment 2007,. Comparison
of., Criminal Code and' the Law on
Administrative Liability 2007, ete./; criminal
laws of the United States, the Russian
Federation, the Federal Republic of
Germany, the Republic of China, France,
Japan; the Model Criminal Code of 2007
developed by international experts, the
Rome Statute of the International Criminal
Court of 1998; recommendations, and the
advice of legal scholars and practicing
lawyers for the preparation of the Draft
Code.

Some important novel principles that
are reflected in the Draft Criminal Code
are as follows:

1/ The Criminal Code in its current
form are mainly concerned with protection
from criminal attack. The new Draft
Code aims to reflect the direction and
principles comprised in the Action Plan
of the Government of Mongolia for 2012-
16 adopted through the 37" Resolution of
the Parliament. This Resolution proposes
to create a criminal law system which is
preventive and capable of making relevant
parties responsible, is compatible with
the values and principles of democratic
society, and, most importantly, takes
crucial role in Mongolia's development.
Regarding punishment, it states that
punishment has to be clear, effective
and offer wide discretion. Consequently,
it is a novel step for Mongolia to make
prevention the main purpose of the
Criminal Code.
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2/ Material-based determination of
characteristics of a crime is used within
the current Criminal Code. In other words,
if damage is caused as a result of any
action then it is considered as crime,
i.e. damage should be caused in order
for any act to be considered criminal
act. However, if the damage does not
reach the statutory established threshold
for damage, then it is not considered a
crime or criminal act. Thus, another rule
is applicable for these types of actions.
These requirements create an ambiguous
framework for the characterization of
crime. To resolve this, the Draft Code
defines clear actions and acts that are to
be considered criminal acts. For example,
the theft is now characterizable as a crime
notwithstanding the level of damage
caused.

3/ The current Criminal Code makes
no distinction between a crime and .an
offence. The Draft Code redresses this
by distinguishing crimes and “offences.
Offences are not considered a-crime
within the Draft Code; ‘Consequently, an
introduction of the Draft Law on Offences
simultaneously .to the: Parliament was
an appropriate step. According“to this
change, -crimes_are distinguished from
offences not by the level of damage, but
by the nature, method and form of the
action itself.

4/ Nullum crimen “sine lege. ne
bis «in" idem which _is' an ‘internationally
acknowledged idea has been formulated
in the Criminal Code through principles of
legality and justice. Accordingly, a culprit
shall be subjected to criminal liability
once ronly, a culprit shall be subject to
criminal liability himself/herself only, and
application of the Criminal Code by analogy
is prohibited. This is fully compatible with
the Rome Statute of the International
Criminal Court to which Mongolia has
been party to since 1998. Also, according
to this principle “being a recidivist,
convict and punished for repeated crime”
etc., notions and circumstances which
aggravate liability and which lead to a
more harsh legal consequence should be
removed. Consequently, a more favorable
environment for ensuring human rights
can be fostered.

5/ For the first time, a legal entity
may be considered a subject of crime and
such punishment and criminal liabilities as
“a fine, deprivation of rights. liquidation of
a legal entity” may be imposed on legal
entities. Consequently, Mongolia may now
fulfill its obligations under the Convention
on Transnational Organized Crime:.and
other related international; treaties and
conventions which the county is party to.

6/ Crimes are classified~as minor,
less serious, serious and.grave within
the current Code. 'The Draft Code
displaced the old classification as minor
(misdemeanor).._and serious (felony)
depending on the length of imprisonment.
Although, it is important to note here that,
legalischolars and researchers consider
that it is more appropriate not to classify a
crime at all.

7/ In Mongolia, court practices have
evidenced that'the damage arising from
a criminal act is a complicated issue. The
underlying problem here is a courtimposes
punishment . notwithstanding  whether
the' damage has been compensated. To
resolve this, the Draft Code requires that
reparation has to be made. If a culprit
makes reparation to an injured party then
he/she +has an opportunity to mitigate
his/her criminal responsibility, can be
exempted from imprisonment, can be
exempted from criminal liability etc. A
wide variety of possibilities are included
in the Draft Code. Therefore, the Law on
Compensation Fund for Victims should be
introduced after the adoption of the Draft
Criminal Code in order to regulate issues
related to compensation of damage
caused as a result of a criminal act.

8/ The Criminal Code of 2002
defines 7 types of punishment: (1) fine; (2)
deprivation of the right to hold specified
positions and engage in specified
business; (3) confiscation of property;
(4) forced labor; (5) incarceration; (6)
imprisonment; and the (7) death penalty.
This has been replaced with 5 types
of punishment: (1) fine, (2) community
service, (3) home arrest, (4) sentencing
and (5) deprivation of rights within the
Draft Code. By keeping in mind the
importance of creating a more humane
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and generous policy, this punishment
policy provides wide discretion to
judges, and provides a differentiated and
proportionate punishment policy which
will replace the old punishment policy
that was mainly concerned with imposing
sentencing and punishments that require
personal engagement.

The following steps have been taken
within this context:

- Capital punishment will be
abolished and instead indefinite
imprisonment in an open and close jail
will be available. This reform is directly
connected to the fact that our country
ratified the Second Optional Protocol to
the Interational Covenant on Civil and
Political Rights, which proposed abolition
of the death penalty.

- Under home arrest a convict
will be detained at home.and given an
opportunity to rehabilitate while he/she not
being entirely sequestered from society.
He/she as well has theiresponsibility:not
to do a criminal act and connect with
criminal “activities. In that way, a convict
is entrusted and has an opportunity to
remain. in society. within his/her family,
and in a community.

- Ajudge wilihave'the competence
to impose a penalty.not exceeding 50

percent of the original punishment to
a convict who has confessed his guilt
and compensated for damages that he/
she has caused. This shall extend the
promotional rule within the Criminal Code,
and thus will be very helpful in decreasing
the burden on the criminal process,

- Special punishment types and
institutions such as-“community based
labour, home arrest, imprisonment in
specialized young, offender prisons which
have more -educational and rehabilitation
programs” for 14=18 years old teenagers
will be created according to the Draft
Code. These and other various changes
inyprinciples to the Criminal Code have
been included in the Draft Code.

To summarize, it"has not been the
intent to create a completely new Criminal
Code, criminalliability and punishment
policy./Rather, a Draft Code has been
proposed that will solve practical problems
and.legal.issues that have arisen from
the implementation of the Criminal Code
of 2002." Further, we have proposed to
create a Draft Code that will be consistent
with “relevant international conventions
and international standards.

Personally, | am fully confident
that, if this Draft Code is adopted,
the development of criminal justice in
Mongolia will see further progress.

Thank you for your attention.

---000---
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DIFFERENTIATED PUNISHMENT FOR BRIBERY
/Analysis on the Draft Criminal Code of Mongolia 2015/

Undrakh.B, (LL.M.), Policy researcher,
National Legal Institute

ABSTRACT

Currently, many countries implement
a symmetric punishment policy, which
imposes the same penalty upon bribe-
givers and bribe-takers and which does
not take into consideration different types
of bribes. However, this punishment policy
seems to work inefficiently and does not
seem to be suitable for certain countries.
Therefore, certain scholars have started
to propose differentiated punishment
policies for bribe-givers and.bribe-takers
as well as differentiated. policies for
collusive and harassment bribes; in order
to effectively disclose.collusion and reduce
the demand forbribery.. This paper:will
look closer into this.policy and analyze the
Draft Criminal Code of Mongolia of 2015,
which to a.certain extent tries to reflect a
differentiated punishment for ‘bribery. The
paper., will attempt to compare relevant
foreign experiences with the Draft Code
in order to critically analyze and propose
more efficient solutions in respect of
punishments for bribery.

INTRODUCTION

Many: scholars and researchers
have.sought to initiate, implement new
rules and new punishment policies for
combating corruption, since conventional
anti-corruption policies seem to work
inefficiently in detecting bribery and in
disclosing collusion.!

In our country, the importance of
bringing the current legal regulation on
bribery, particularly the criminal liability
mechanism for bribery, to an international
standard has been discussed widely

' Jakob Svensson, Eight Questions about Corruption, The
Journal of Economic Perspeclives, page 40, 2005.

by scholars and legal practitioners; in
addition to this, the importance of initiation
and implementation of a new punishment
policy and rules .has "been actively
proposed. Recently, '@ new proposal to
either exempt.a“bribe-giver from criminal
liability or impose a lighter punishment
for a giver if thegiver informs the act of
bribery to the' relevant authorities has
been discussed at the International
conference titled, “Implementation ‘and
Tendency of State Policy of.Combating
Crime” organized in.Ulaanbaatar in 2012.2
In other words, to disclose collusion in
bribery, the concept of implementing
a differentiated punishment policy,
which -penalizes a bribe giver and
a taker differently, has been more
favorably discussed than implementation
of a conventional symmetric punishment
policy which imposes the same penaity to
bribe-givers and bribe-takers.

Moreover, initiation of a differentiated
punishment policy for harassment
bribery /a bribe given in order to obtain
what people are legally entitled to/ and for
collusive bribery /a bribe given in order
to obtain an illegal advantage/ have been
highlighted in recent years by certain
scholars. This viewpoint is connected with
the concept that these types of bribes are
different according to moral principles. In
particular, harassment bribery is special
because of the fact that, in such case,
a bribe-giver becomes a criminal as
well as a victim simultaneously. Thus,
a differentiated punishment policy for
harassment and collusive bribery has
been reflected in the Draft Criminal
Code of 2015, which has already been
introduced to the Parliament of Mongolia.
This has been motivated by the fact
that in Mongolia harassment bribery is
widespread and has become a serious

* Implementation and tendency of State Policy on Combat-
ing Crime, | i ientific Conf i
page 56, 2012.
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social problem.
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A Study for Establishing the Publc Perception conrern-
ing Bnbery. the Project for Strengthening Transparency in
Morngolia 2015

Inthis paperwe will discuss proposals
of various new punishment regimes
such as: differentiated punishment
policy for bribe giving and taking and
differentiated punishment policy -for
harassment and collusive bribery .in
Mongolia and abroad.

The organization of ~the ' paper
is as follows. The current .Mongolian
punishment policy, some related historical
regulations, and thé™néwly proposed
punishment regime within the Draft
Criminal Code*of 2015 for bribery is
addressed first. Following this, relevant
international and foreign initiatives
and regulations are discussediiln that
framework, 4 initiatives  and .regulations
with ‘respect to punishment policyifor
harassment and coliusive “bribery are
analyzed separately..Further, the relevant
punishment regime® for - harassment
and collusive bribery “within the Draft
Criminal Code is‘analyzed in comparison
to intefnationalyinitiatives and foreign
regulations."S8uch a comparison allows us
to_dnalyze and evaluate the advantages
and'¢:sadvantages of the proposed policy
within the Draft Code. Finally, a short
conclusion and discussion of potential
future directions in punishment policy for
bribery is offered.

1. PUNISHMENT POLICY FOR
BRIBERY IN MONGOLIA

1.1 Criminal Code of 2002

The Current Criminal Code of 2002
imposes criminal punishment upon bribe-
takers, givers, and intermediaries.

According to this conventional
punishment policy, a bribe-giver, a taker
and an intermediary are all criminals in
bribery. On the one hand, this policy is
just since it punishes all relevant parties
for their criminal acts. On the other hand,
it creates collusion and a disincentive to
disclose the relevant bribery, since all
are criminals and afl would be punished
in the case of detection. Consequently,

investigating and detecting bribery is
almost impossible and ineffective in
practice.

Against that collusion, the Note to
Article 270 of the Criminal Code of 2002
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states that “...a person who voluntarily
reports to the competent authority about
Intermediation in bribery shall be released
from criminal liability".

Historically, similar regulations that
were directed to punish a bribe-taker and
not to punish a bribe, in order to increase
the incentive to whistleblow have been
actively implemented in the country. For
instance, the Prosecution and Punishment
Script of 1929 reflected “...if a person did
the criminal act stated in the 161, 162 of
the Script but voluntarily denounces the
act shortly to the Ministerial Office and
clears the condition of the criminal act,
helps to impose punishment to related
people then he/she will be relieved from
punishment”; the Criminal Code of 1942
stated “...if a briber or intermediary person
was constrained in some way by the
person who took the bribe and if a briber
or intermediary person denounces the
act shortly to the relevant authority.then
punishment will not be imposed to that
person”; the Criminal Codeiof 1961 states
“...if a briber was constrainediin some way
by the person who took the bribe and if a
briber or intermediary “‘person denounces
the act shortly to the retevant authority
then punishment will not be imposed to
that person”; the Criminal Codes of 1986
and 1993 ‘as well have reflected similar
provisions.*

The ‘current Code reflects a. similar
provision which states.*...a person who
gave a bribe shall be relived from criminal
liability if he/she after committing the
crime has voluntarily informed the body
that has,the right to institute criminal
procegdings”.“However, this provision
was invalidated in 2008 without any
explanation of annulment.® The relevant
study conducted in connection with this
annulment concluded that the precise
effectiveness of that provision in practice
could not be analyzed from the relevant
data and information.®

* Batjav Lkhamjav, Bolormaa Erdene-Ochir, Bribery and
Comlfit of Interests, Ulaanbaatar, 2012.

> Z.Altai, A Research concerning the Chapter 28 of the
Criminal Code. which concerns bribery, the Center for Poli-
cy Analysis, Research, and Public Relations of the Office of
the Parliament, 2009.

S 1d.

Overall, Mongolia has long been
supporting a differentiated punishment
policy for bribe-givers and takers.

1.2 The Draft Criminal Code of
2015

Recently, the Government  of
Mongolia has prepared the Draft Criminal
Code and introduced it to the Parliament.
The final discussion of the Draft Code is
scheduled in the parliamentary Autumn
session. The Draft,  Criminal Code
punishes both bribe-takers.'and givers,
whereas imposingcriminal liability for an
intermediary has been abolished.

Bribe-giving

A, bribe-giving act is more lightly
punished than a bribe-taking acting in
general:

Article 269 of the Article 22 5 of the Draft Criminal
Criminal Code of 2002 [Code of 2015

Bribe givin,
Giving of a bribe Promising. offering for the benefit

to an official in and interest of oneself or another
person or through material. immaterial property,

an intermediary shall - [ownership of material and

be punishable by immaterial property, unpaid or free
afine equal to 51 service to the person who by law.
to 250 amounts of administrative rules and under

ini salary or contract obliged to do public work
imprisonment for a or public official in connection
term of up to 3 years. with his/her official duty and
competence. shall be deprived

with the equal sum
of tugriks with 400 calculation unit
to 14000 calculation unit, or shall

be ip home arrest from 1 month
to 3 years. or shall be punished
Lygal ;

3 years.

Note: A person who was

took the bribe and has aiven

ibe f i

she is leqally entitled to shall

be relived from criminal liability

and shall have the dght to keep
if

he/she voluntarily informed the

body that has the right to institute

criminal proceedings

A bribe giver who gives a bribe

to a bribe taker j

il for

the benefit of bribe giver shall not
be exempted from punishment.

iability if he/
she the
body that has the right to institute
criminal proceedings
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Although the bribe-giving act is
punishable in general the Note to Article
225 exempts a bribe-giver from criminal
liability jn_the case of harassment
bribery. In this case, a bribe giver has

he taken gover nt

service in addition to be exempted from
criminal liability.

This Note also enables a bribe giver

who gives a bribe in btai
n_ille e to have mitigated
criminal liability if he/she voluntarily

denounces the collusive bribery to the
competent authority. By analyzing the
above mentioned regulation, we may
conclude that Mongolia, to some extent,
accepts the viewpoint that harassment
and collusive bribery are morally distinct.
Therefore, these two types of bribery
should have a different criminal liability
and punishment policy applied.
An incentive mechanism to whistleblow within the
Draft Criminal Code of 2015
Eor _ collusive | For harassment bribery:
- exemption ' from  criminal
liability in_the ‘case that a
bribe.giver is constrained by
a bribe-taker and in the case
of giving harassment bribe

denounce the
act and reveal that
bribery act
- mitigated criminal
liability for a'bribe
giver - denounce the act to the
competent authority

- right to keep the taken
government service

2. RELEVANT FOREIGN
INITIATIVES AND EXPERIENCES

2.1, Punishment for
collusive bribery

Countries such as the USA,
the Kingdom of Sweden and France
implement a symmetric punishment
policy, which imposes the same penalty
upon bribe-givers and takers. But, some
countries such as the People's Republic
of China, the Russian Federation
and Japan implement an asymmetric
punishment policy and impose lighter

policy

punishments upon bribe-givers.” In
addition to imposing lighter penalties
for bribe-givers, the Russia and China
enable bribe-givers to be exempted from
criminal liability in the case of admitting
their crime and denouncing their criminal
acts. For instance, according to. Article
390 of the Criminal Law of thewPeople's
Republic of China “...a bribe ‘giver who
takes the initiative to_admit histher crime
and denounces relevant corrupt act to the
competent authority before prosecution
may receive 'a lighter punishment or
be exempted-from punishment”.® The
Criminal’Law of the Russian Federation
also states.’...a person who has given a
bribe'shall be relieved from criminal liability
if he/she has been active in assisting to
the crime’s clearing and/or investigation,
or this person has "been’ subjected to
extortion on the part of an official, or if this
person, after committing the crime, has
voluntarilysinformed the body with the right
to institute “eriminal proceedings about
giving the bribe".®

Punishment policy is not
distinguished for harassment or collusive
bribery according to this regulation, which
enables a bribe-giver to be punished
lightly or be exempted from criminal
liability. In other words, the same level
of punishment applies to a bribe-giver
notwithstanding whether the type of
bribery is harassment or collusive bribery.
Thus, a bribe-giver would be deprived of
the right to keep the taken services or
advantage irrespective of whether he/
she gave a bribe in order to get what he/
she is legally entitled to or gave a bribe
in order to get illegal advantage. On the
one hand, this policy is just since a bribe-
giver has committed a criminal act, thus
he/she has to be deprived of the right to
keep the obtained advantage of the bribe.
On the other hand, it seems depriving the

? Christoph Engel, Sebasllan J. Goerg, Gaoneng Yu. Sym-

metric vs. n for Bribery Max
Planck Institute for Research on Colleclnve Goods, 2012.

* Criminal Code of the People's Republic of China, Article
390, 1979

* Criminal Code of the Russian Federation, Article 291,
1996.
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right of a bribe-giver to keep the taken
government service is unjust in the case
of harassment bribery.

The newly adopted Romanian
Criminal Code is worth mentioning at
this point. It reflects a very interesting
punishment policy for bribe-giving.
The Article 290 of the Code reflects
special conditions of non-imputability
and non-punishment for cases of bribe-
giving. It states that, “...the act does not
constitute an offense when the briber was
constrained in any way by the person
who took the bribe” and “...the briber is
not punished if he/she denounces the act
to the authorities before the prosecution
body has been notified of the respective
offense”. In these situations the money,

valuabl n her [{
urn () rson wh
them."

Recently, a scholar from' the  USA
has proposed a novel idea ‘for'curbing
corruption in international ' business
transactions. The idea ‘was'ito exempt
American business people:from criminal
liability who gave bribes to foreign
public officials_in international business
transactions, smaking this conditional.on
confidential | reporting to the American
authority. " According to this scholar, many
American: businesspeople have: to give
bribes to foreign officials in order to carry
out “their business..in ‘foreign countries.
Therefore, this propesal suggests that a
bribe-giver should, be immune for giving
an unwished ' bribe to foreign public
officials in order to carry out their business
in their.territories. The key to that idea is,
the American authority would inform the
case and relevant information of the bribe
taking official to that country's competent
authority. By that, this policy aims at
addressing bribery from the demand
side by imposing all risks on foreign
bribe-takers. In that way, the demand for
taking bribes in international business

'® Adrian Fanu-Moca, Evolution of the Regulation of Corrup-
tion Offences, Jounal of Eastern European Criminal Law
issue 1/2014,

"' Bruce W. Klaw, A New Strategy for Preventing Bribery
and Extortion In Ir ional B! i Har-
vard Journal on Legislation, 2012

14

transactions could be decreased as well
as collusion between bribers and bribe-
takers.

It should be pointed out here that
Article 37 of the UN Convention against
Corruption requires member states to take
measures to mitigate punishment. of -an
accused person who provides substantial
cooperation in the investigation or
prosecution of an offence “and give
immunity for this accused person.

2.2 Punishment _policy for
harassment bribery
Kaushik ' Basu, a former chief

economist of ‘the Indian Government,
and a-chief economist of the Word Bank,
proposed a specific approach. to counter
harassment bribery in 2012." According
to'his proposal, harassment. bribe-giving
should be legalized, fines for bribe-
taking should be doubled, and the bribe-
taker should have to pay back the bribe if
discovered.!?

In that case, bribe-givers would have
an incentive to whistleblow after paying a
bribe and knowing this, bribe-takers would
hesitate to-take bribes." In that way, this
policy is directed to prevent harassment
bribery by imposing all risk upon bribe-
takers and by decreasing the demand
for harassment bribery. At the same time,
this policy enables an ordinary citizen to
whistleblow and protect their rights by
themselves.

The legalization of harassment
bribe-giving should be analyzed in light
of moral and ethical concerns, since
legalization could lead to the condition of
wide spread bribe-giving and acceptance
of bribe-giving as a just act. Thus, giving
a harassment bribe should be legal only
1 f pro, nd full in
of the act to the competent authonity, i.e. it
should be legally conditional on reporting
(leniency policy)." In other words, a
bribe-giver remains guilty unless he/she
promptly and fully reports the bribery to
mor a Class of Bribes, the Act of Giving
a Bribe should be Treated as Legal, 2011.

Bruce W. Klaw, A New Stategy for Preventing Bribery and

Extortion in . Harvard
Journal on Legistation, 2012

? Jean Druze, The Bribing Game, The Indian Express, 2011

" Martin Dufwenberg and Giancarlo Spagnolo, Legalizing
Bribe Giving, University of Arizona, Working Paper 2012.
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the competent authority. In that case, it
seems legalization would not be unjust
as the citizen can protect his/her right to
obtain services to which they are entitied
from the government and contributes to
the social good by individually combating
unjust acts.

Besides that, an economic survey
conducted in Kenya and Uganda revealed
that we theoretically mischaracterize
the problem of corruption. Therefore,
anticorruption  measures are  not
particularly effective in practice in such
corrupt environments. More specifically,
the analysis reveals that “...while
contemporary  anticorruption  reforms
are based on a conceptualization of
corruption as a principal-agent problem,
in thoroughly corrupt settings, corruption,
rather resembles a collective action
problem™. This, in turn, leads to a failure
of any anticorruption reform that builds
on the principal-agent framework:" In
other words, the problem of corruption
seems to be not an individual's problem
in developing countries -where bribery
is widespread, but-it_rather resembles a
collective action problem. In that case,

implementation of corruption . policy
which implements: top-down control
of individuals' *behavior, investigates

criminal acts of individuals, and detects
individual cases, might not be suitable
in _highly corrupted countries. In that
context, the importance:of implementation
of not only top-down' controlling policy
but also bottom-up pelicy in countering
corruption is vital., '* Consequently, in a
corrupt environment, the participation of
citizens and legal entities in investigating,
preventing, and detecting corruption is
considered crucial.'’

To summarize, the following
mechanisms begun to be discussed
actively by researchers as important
elements in determining anticorruption

* Anna Persson. Bo Rolhsleln and Jan Teorell, Why Anti-
cortuption Ref Fai p as a Collective
Action Problem. Inlematlonal Joumal of Policy, Administra-
tion and Institutions, 2013

* Danila Serra. Combining Top-down and bottom-up Ac-
~ountability. Evidence from a Bribery Experiment, CSAE
WPS/2008-25
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policy: '®

-the acceptance of difference in
harassment and collusive bribery;

-an  application of economic
principles such as incentive mechanisms
for increasing whistleblowing;

-an application of differentiated
punishment policies, which, punishes
bribe-takers and givers differently, in order
to eliminate collusion,; and detect and
prevent bribery;

-aninitiationofabottom-updeterrence
mechanism due. to characterization of
corruption as.a collective action problem.

3. COMPARATIVE EVALUATION
OF | THE, DRAFT CRIMINAL'CODE OF
MONGOLIA AND RELATED FOREIGN
INITIATIVES

Let us comparatively analyze the
Mongolian punishment policy for bribery,
which is reflected in the Draft Criminal
Code of 2015.in 'the context of collusive
bribery-atfirst hand and afterwards in the
context of harassment bribery.

34 Comparative analyze of
punishment policy for collusive bribery
The Draft
Criminal Code of
2015
- a bribe giver |-
has to denounce
the act and reveal
that bribery act
- a bribe giver will
have a mitigated
criminal liability

Foreign and

initiatives

experiences

a bribe giver has to
be constrained in any
way by the person
who took the bribe or
a bribe-giver has to
denounce the bribery
act and has to assist
in the crime's clearing
and/or investigation, in
order to be exempted
from criminal liability
or imposed mitigated
criminal liability;

the money, valuables
or any other goods will
be returned to a briber
giver

It is not very clear how a
whistleblower’s liability will be mitigated
according to the Note of Article 22.5 of
the Draft Criminal Code. Therefore, this
rule creates uncertainty on the side of

™ Olken. Benjamin A. and Rohini Pande, Corruption in De-
veloping Countries, Annual Review of Economics, 2012.
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the whistleblower. Also, giving the full
and correct information, assisting in
investigation the process, etc. and some
other procedural elements are missing.
All in all, it is probable that this provision
could not be effective in practice.
Consequently, some other variant might
be more effective. For instance, absolving
from imprisonment could serve as a form
of mitigated liability. Or it could even
directly absolve a bribe-giver from criminal
liability in the case that a bribe-giver
blows the whistle, or if a bribe-giver was
constrained by the person who took the
bribe. In addition to that, implementation
of incentive mechanisms which enable a
bribe giver to take back money and other
items after the clearance of the criminal
act could enable more effective detection
of collusive bribery.

Overall, the following elements need
to be reflected within the Draft Criminal
Code:

- abribe-giver is constrained in.any
way by the person who took the bribe or a
bribe-giver denounces the'act and reveals
that bribe;

- a bribe-giver has'to assist.in the
crime’s clearing.andfor investigation;

- exemption. of a bribe-giver from
criminal liability;

- imposition of a high fine upon a
bribe-taker in order to compensate the
giver;

-

iber-gi

return m ni
er.

3.2 < Comparative analysis of
punishment policy for harassment
bribery

The main Article 22.5 of the Draft
Criminal Code declares that the act of
bribing is illegal in general notwithstanding
whether a person gives a harassment
or collusive bribe. Whereas the Note
to that provision absolved a bribe-giver
from criminal liability only in the case of
harassment bribery and only if a giver is
constrained by a bribe-taker in some way.

It should be noted here that. in
Mongolia many people give harassment
bribes to public officials even without
any constraint by the bribe takers, just

16

in order to get prompt, qualified service
without unnecessary bureaucracy. In that
case, harassment bribe givers and takers
are considered equally criminal, thus,
collusion remains between them since

both would be considered criminals; who
should be punished.

for harassment bribery

Comparative analysis of regulation

Legalizing giving The Draft
harassment bribe Criminal Code of
2015
El - legalization of P from
giving'harassment | criminal liability
bribe only in the case
that a bribe-giver
~full, correct is constrained
and.prompt by a bribe-taker
whistleblowing and only in the
case of giving a
-right to keep the harassment bribe
taken govemment
service - whistleblowing,
denouncing
-returning the the act to the
moneyivaluables to | competent
a bribe giver authority
-right to keep a
taken govemment
service
Pros - directed to the | -possible to
whole public implement this
- awareness- rule in Mongolia
raising in
respect of the | -law gnfomemnt
understanding | 0rganizations
that would not be
harassment overioaded
bribe taking "
is illegal and -not particularly
N risky to
unjust implement
- Responds to
a collective
action problem
- Preventative,
self-controlling,
self-enforcing
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Cons

-law enforcement
organizations would
be overloaded,
burdened

~delicate and special
implementation is
required

- need secure
and robust legal
environment for
whistleblowers,
victims and public

-considers the
act of giving a
harassment bribe
as an individual
problem /as a
principle agent
problem/, thus
could not change
the perception of
giving and taking
harassment bribe
as an improper
and unjust act

officials /in the case |-COULD

of defamation/ NOT INVOKE
INCENTIVES
OF PUBLIC TO

WHISTLEBLOW

-does not
respond to the
collective action
problem

-not preventative

An exemption of a bribeigiver from
criminal liability only in the case that a giver
is constrained by a taker and only in the
case of giving a_harassment.bribe is too
restricted. Whereasautomatic exemption
of a bribe-giver from criminal liability in‘the
case of giving a harassment bribe.would
be more-effective in"detecting harassment
bribery and reducing the demand for. it.
Moreover. it is important to.include an
incentivizing mechanism such as severely
fining bribe-givers and returning the given
money and valuables to givers. On the
whole, the following.elements need to be
reflected within the Draft Criminal Code:

- whistleblowing. denouncing the
act to the competent authority;

= righttokeep the taken government
service;

= exemption from criminal liability:

- imposition of a high fine to a bribe
taker in order to compensate a giver;

- reward or return mechanism

Finally, intermediation in bribery is
not regulated in the Draft Code. However,
recently conducted studies established
that intermediate people in bribery reduce
the moral costs of citizens and officials and,

thus, increase corruption.'® In connection
to that, it is important to maintain current
regulation in respect of intermediation.

4. IMPLEMENTATION

Delicate and careful implementation
of a differentiated punishment", policy
is of utmost importance ‘for ensuring
its effectiveness. Various necessary
conditions and situations 'have been
defined through -economic” experiments
for the successful implementation of
this punishment policy, which should
be highlighted “here. In addition to that,
other; preconditions arising fromsnational
peculiarities. must be considered, in order
to successfully implement.this policy. The
following are:

A. Awareness-raising:

= Corruption has become
custom in“'Mongolia. Therefore, it is
important.to “‘raise awareness and
change the perception of the general
public. " companies and public officials,
i.e. changing perception at all levels and
making them understand the meaning and
importance of this policy is crucial. It is
important, on the one hand, to induce the
active participation of the general public
and, on the other hand, it is important
to make public officials understand that
all risk lies on their shoulders, and thus
they are susceptible to detection by the
public and harsh punishment. Particularly,
it is vital to make the public understand
that they are contributing to creating
a just society by whistieblowing.?’ In
connection to that, an economic study has
shown that, only the involvement of and
whistleblowing of the public can lead to
effective implementation of this policy.?!

a

" Mikhail Drugov, John Hamman, Danila Serra, Intermedi-
aries in Ci ion: An Experil i E

ics. 2014,

2" Klaus Abbink, Utteeyo Dasgupta, Lata Gangadharan,
Tarun Jain, Letting the Briber go Free: An Experiment on
Mitigaung Harassment Bribes, Journal of Public Economics,
2013,

’* Prateek Verma, Supratim Sengupta, Bribe and Punish-
ment An Evolutionary Game-Theoretic Analysis of Bribery,
PLos-One, 2015
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B. Ensuring information
transparency

= It has been established that
information dissemination and transparent
implementationwillinduceandincreasethe
public’s interest in more whistleblowing.*
Therefore, it is important to inform the
public on information concerning which
government organizations are more
corrupt and how public officials have been
punished, how many people are rewarded
or receive back what they have given in
bribery.

C. Institutional setup

= |t is important to have a just
institution for the implementation of this
policy. In addition to that, special courts
could be created for deciding harassment
bribery related cases by considering the
possibility of overload.

= A prompt, cheap, easy,
confidential,  friendly  whistleblowing
mechanism should be ensured.?

D. Punishing
officials and
harshly

= Effectively detecting and imposing
severe s punishments upon bribe-takers
would-threaten them and therefore reduce
the demand for bribery.? . Following this,
the ‘fine amount for harassment' bribery
needs to be increased in.order to make
bribe-takers afraid of.taking bribes and
to give back money or items to the bribe-
givers.®

= Also, ifa public official is to remain
in_his/her position after being punished for
taking.a bribe, then, it is possible that they
might take revenge from people who have

#* Jakob Svensson, Who Must Pay Bribes and How Much?
Evidence from a Cross Section of Firms, the Quarterly Jour-
nal of Economics, Oxford University Press, 2003.

Alvaro Cuervo-Cazurra, The Effectiveness of Laws against
Bribery Abroad, Journal of International Business Studies,
2008.

# Christoph Engel. Sebasllan J. Goerg, Gaoneng Yu, Sym-
metric vs. Regit for Bribery Max
Planck Institute for Research on Collective Goods, 2012.

“ Karna Basu, Kaushik Basu, Tito Cordella, Asymmetric
Punishment as an Instrument of Corruption Control, Policy
Reasearch Working Paper, The World Bank, 2014
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the “bribed public
law enforcement officers

blown the whistle and who have to get his/
her service in the future. Therefore, the
deprivation of the right to hold a public
position for a certain number of years
should be imposed upon public officials:
This policy is also important to prevent
public officials to take bribes since this
punishment type is directly-related- to
their career and quality of life: " However,
in the case of the health service; different
punishments might be imposed due to the
shortage of human resources in the field
in Mongolia.

E. Protection of whistleblowers,
public officials
« It is important.ito create a

whistleblower protection and
mechanism, whichastill
created in Mongolia.

= An _ anonymous prosecution
procedure ‘for. accused public officials
should be created, in order to protect fair
public ‘officials from defamation.?

reward
has’ not been

5..CONCLUSION

The current policy against bribery
reflected in the Criminal Code of 2002
is punitive and top-down, which requires
significantfinancing and human resources,
and does not have a preventative aim.
Moreover, this anticorruption policy
seems to fit a more mature, developed
environment, where corruption occurs on
a limited scale. In other words, this limited
anticorruption policy is not effective in a
highly corrupt environment where various
types of corruption exist at all levels of
government organizations.

The Draft Criminal Code of 2015,
which has been submitted to the
Parliament of Mongolia, attempts to
create a more comprehensive punishment
policy for bribery that better fits the
Mongolia’s conditions. Namely, it creates
a differentiated punishment policy for
bribe-takers and givers. More precisely,
bribe-givers may have mitigated criminal

% Klaus Abbink. Utteeyo Dasgupta, Lata Gangadharan,
Tarun Jain. Letting the Briber go Free: An Experiment on

Mitigating Harassment Bribes, Journal of Public Economics.
2013,
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liability or may be exempted from criminal
liability in the case of blowing the whistle.

Further, the Draft Code also reflects
a differentiated punishment policy for
collusive and harassment bribery by
acknowledging that these two types of
bribery are morally different. This new
rule enables harassment bribe-givers,
who were constrained by the people
who took bribes, to be absolved from
criminal liability and to have the right to
keep the taken government service. This
differentiated punishment policy also
enables collusive bribe-givers to enjoy
mitigated criminal liability, in the case that
bribe-givers denounce the bribery to the
competent authority.

However, for collusive bribery it is not
very clear how a whistleblower's liability
would be mitigated according to the Note
of the Article 22.5 of the Draft Criminal
Code. In the case of harassment bribery,
it seems exemption of a bribe-giver-from
criminal liability is available: only in the
case that a bribe giver is constrained by a

bribe-taker and only in‘the case of giving
a_harassment bribe. This provision is too

restricted. Therefore, it is important to
reflect the following elements in the form
of a new' separate. ARTICLE OF NON-
PUNISHMENT “for bribe-giving. within
to the Draft Criminal Code, in order to
impose-high levels of risk on bribe-takers
and reduce the demand for bribery:

Collusive bribery H bribery
. a2 bribe-giver|* . a bribe-giver has
has to denounce to blow the whistle,
and _reveal that denounce the act
bribery act; to the competent
* a bribe-giver authority;
has to assist|*= a bribe-giver has the
in' the crime's right to keep the taken
clearing  and/or government service;
investigation; = automatic exemption
= a bribe-giver will of a bribe-giver from
be exempted criminal liability;
from  criminal{* reward or return
liability: mechanism _ for
*  reward or refurn a bribe aiver by
mechanism for severely fining a
2 bribe-giver by bribe-taker,
severely fininga
bribe-taker,

Finally, intermediation in bribery
is not regulated in the Draft Criminal
Code. Therefore, it is important to
maintain current regulations in respect of
intermediation.

In conclusion, the intrinsic purpose
of this differentiated punishment policy for
bribery is to:

- to create a favorable environment
for the weaker party while imposing higher
risks upon the people who have a more
advantageous position;

- to assist in.solving the problem of
corruption in‘equal and just manner;
to enable citizens to protect their
interests'from unlawful acts; and

- 'ultimately, to create a preventative
system:rather than punitive which reports
and controls itself.

In conclusion, the future development
of punishment policy for bribery may be
characterized as follows:

v A, differentiated  punishment
policy for bribe-givers and takers may
be.introduced to eliminate collusion and
reduce the demand for bribery. In this
sense,...economic mechanisms, which
motivate the relevant parties to blow the
whistle;'such as severe fines for bribe-
takers and rewards to whistleblowers
or intermediate persons, might be
introduced.

v Punishment policy in respect of
collusive and harassment bribery might
be differently regulated in developing
countries. Therefore, the current ‘one
size fits all' punishment policy might be
reformulated and various new, flexible
punishment policies could be introduced
in different countries.

v A more decentralized, novel
mechanism which is preventive rather
than punitive and bottom-up rather than
top-down, and which is self-controlling
and self-enforcing might be introduced as
a new tool to combat bribery in the future.
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SETTING THE COORDINATES FOR TRANSNATIONAL INTEGRATION:
THEORETICAL AND PRACTICAL APPLICATIONS OF COMPARATIVE LAW IN
MONGOLIA’S CONSTITUTIONAL TSETS

Cody Wood. University of Kansas
School of Law

Abstract

The process of constitutional
interpretation and application is a constant
question of how best to ensure the rule
of law conforms to the practices and
principles of a particular nation. Today's
domestic application of the law takes
place in a court system that is increasingly
exposed to the influence of supranational
legal regimes, as well “as’, foreign
court decisions. As such; it becomes
imperative in a country’s -elucidation of
its constitutional foundation to develop
a theoretical and practical infrastructure
to systematize and understand the law
from a comparative ‘perspective. What is
especially.important for any country, and
especially those in the development a
new.civic constitutional history, is ensuring
that theoretical and legal scholarship are
able.to thrive in setting.the coordinates
for the development 'of ' constitutional
jurisprudence, This article will elaborate
more on, this. ' constantly evolving
conversation.by looking at the function a
comparative and transnational approach
to.constitutional interpretation can play in
the “context of Mongolia's Constitutional
Tsets, and what this approach should look
for as it aligns national ideals with the
emergence of global and universal values.

Introduction

A constitution exists as an
enduring reference by which a sovereign
nation is able to define the limits of its
power, the function of its government, and
the grounds on which the social, political,
and economic relations of its peoples are

managed. In this respect; a constitution
is all at once a foundation-for setting the
expression of a._country’s identity while
simultaneously establishing the means
for that_identity<to be reformed in the
development of human rights andithe rule
of law'behind public and private policy. A
key point of debate amongst comparative
constitutional scholars | is. what this
process of national ' constitution-making
and evolution looks like in the context of a
regional and global integration of markets,
ideas, and: cultural: norms. Questions
asking ~how international legal norms
are, or else should be, adopted through
constitutional structures, such as the
courts, invariably rely on the invocation of
abstract theoretical principles and real-life
comparisons of court decisions alike.

In-the case of a relatively new
constitutional system, like Mongolia's,
incorporating these trends in comparative
law can have significant dividends in
inhering a “global sense” for applying
the law in constitutional cases. In fact
this comparative ethos would have
broad and beneficial applicability in all
countries, as transnational and universal
legal practices have an increasing effect
on the lives of citizens everywhere.
This note will proceed to funnel a
concrete comparative approach toward
constitutional interpretation from the level
of critical legal theory to implementable
legal practices in the context of the unique
relation of Mongolia's Constitutional Tsets
to legal scholarship and society.

Limits of the Theoretical Sphere

The first matter in establishing
a comparative legal framework s
determining the field of reference from
which to draw comparisons from. This



Legal Thoughts: Reflection

is not as simple as comparing and
contrasting legal systems, but instead
requires a theoretical delineation that
recognizes the fluid nature of social
interactions in relation to national and
international law'. In a testament to the
global scale of constitutional evolution,
Mongolia stands as 1 of over 110 countries
that have adopted a new constitution
since 1990. Since this time, Mongolia
has experienced rapid liberalization
in global market access, increases in
environmental concerns, and greater
human rights protection. This creates a
huge pool of foreign actors generating an
exponentially complex set of constitutional
interpretations that not only respond to
these global changes, but reverberate
to influence them as well. In this sense,
legal norms take on a supranational
characteristic where state and non-
state actors a like form networks-whoese
practices ultimately end up affecting the
global legal system.

The existence ofl international
actors developing procedures under
their own private authority is a growing
challenge for traditional = constitutional
interpretation.?While there is a growing
diversity, ‘of international organizations
with recognized. legal personality, “the
development of international legal norms
does not necessarily stop ‘within .the
limits..of their constitutions.>To the extent
that ‘law represents;.the very social
relationship mediating ‘markets,” the
scope of procedure relating to interstate
transactions ¢annot possibly encompass
every innovation 'in business or rights
practices. Private authority regimes
end up. developing in the shadow of
established international and domestic

* SeeZumbansen, Peer. Carving Out Typologies and Ac-
counting for Differences Across Systems: Towards a Meth-
odalogy of Transnational Constitutionslism. THE OXFORD-
HANDBOOK OF COMPARATIVE CONSTITUTIONAL LAW.
Ed. by Rosenfeld. Michael, Sajy, Andr6s.2012, Oxford Uni-
versity Press. 75- 97

‘id a1 82.
* For theories of legsl personality SeeEnkhee, Tuulaikhuu

Legal of Org

tions: International Law Perspective. National Legal lnsm.ule
of Mongoha Law Review 2014 No. 4 (50) at 49-53.
* Kurumisawa, Yoshiki. Legal Advice and Comparative Law. Na-
uunal Legal Insuiute ot Mungolis Law Keview 2014 No. 4 (50)
at 34
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institutions to resolve issues in the
pieces of transnational commerce that
are beyond a traditional legal body's
attention or expertise. Things like credit
rating agencies, and the development
of lexmercatoria (merchant law) create
challenges to the state’s ability -to ‘effect
“public” governance.’

The incorporation of the
“Arrangement on Officially. Supported
Export Credits” in the"WTO’s "Agreement
on Subsidies sand Countervailing
Measures” is a particular example of how
government, business, and technocratic
participants in “a. global exchange can
develop /international law from .informal
cooperation. on shared interests.® The
Arrangement began in 1978 as a result
of ‘various trade experts’ attempts to level
the playing field of government subsidies
for exports by imposing a mutually agreed
upon set of rules for limiting the amount
industries would receive.

This.form of self-regulation was an
attempt to reduce the distortion of free
trade 'created by government export
credii>. While the Arrangement evolved
over time in conjunction with international
business practices, the insular network
of persons responsible for formulating
the rules began and continued their
discussion in hallways and backroom
meetings during various international trade
summits. Eventually, the rules agreed on
in the Arrangement became a standard
part of international trade procedure, and
formed the vehicle for establishing those
international standards as “soft” (not
actually binding, but accepted, by those
who follow it) law. The WTO'’s explicit
exception for export credits governed by
“an international undertaking”” has had the
de facto effect of making the Arrangement
a part of the binding treaty’s international
regime, despite the fact it is not technically

“ Zumbansen, yupra fn. | at 83,

® Levit, Janet Koven, A Bottom-Up Approsch to intemational
Lawmaking. The Tale of Three Trade Finance Instruments.
YALE JOURNAL OF INTERNATIONAL LAW, Vol. 30, p.
125, at 165 (2005).

! Agreement on Subsidies and Countervailing Measures
Apr. 15, 1994, ann, I(k)
the World Trade Organization, Annex 1A, LEGAL INSTRU-
MENTS—RESULTS OF THE URUGUAY ROUND vol. 31
(1994).
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international law.

The above example highlights that,
when making international comparisons
for how to apply the law, the empirical
and conceptual experience informing
such a comparison must look beyond
the written text of international decisions
and enactments to the cross-border
conversations and agreements that
go into their ultimate creation. Indeed,
much of what is written as “hard law” is
in itself a form of dialogue to the degree
it expresses the particular views of a
governing body at a specific point in
its historical development. Norms and
practices change, and so do the legal
conversations surrounding them. The
appropriate theoretical sphere in which
we develop these conversations®should
thus recognize the material we use for
reference is not bounded by the written
decisions of governing bodies, ‘but
incorporates the total world of social,
political, and market relationships that
form the basis for creating universal
values.

Mongolia's  constitution® “is  fairly
unique in the language it employs to
adopt this forward-framing mentality .in
that Article:5(1).bases its form of economy.
in part on “universal trends.” Use of the
term_ “universal” inherently _calls. into
question. the totality of international
practice, whereas “trends’ remains vague
enough to allow thejTsets to interpret
decisions according to'the. fluid practices
that go into creating wniversal law. It is
not the case 'that the court would need
to wait for'the issue to become universal
law, so long as a sufficient theoretical
reasoning could conclude the decision
was: principally in line with how global
economic norms were evolving. Similar
language is employed in Article 10(1) of
the Constitution, which states Mongolia
“will adhere to the universally recognized
norms and principles of international law.”
In this capacity, Mongolia's Constitutional

* For a deconstructive theoretical understanding of the de-
velopment of international law as a process driven by com-
municative agreement on facts See Sourgens, Frederic G.,
Reconstructing Interational Law as Common Law (January
21, 2015).GEORGE WASHINGTON INT'L LAW REV, Vol.
47, No. 1, 2015 (Forthcoming). Available at SSRN: http://
ssf.com/abstract=2553397

Tsets could in theory act as early adopters
of international legal developments by
looking to social and political trends of

international economic, environmental,
or human rights organizations and
agreements.

Indeed, scholars have noted "that
the quick ascension of new markets,in a
global economy requires “free exchange,
market stability, contractual:” certainty
and enforcement, and even-'a high
degree of respect.for | private property
and other market-oriented rights” that
are in harmony“with “the international
convergence-of constitutional treatment of
such issues.°The contention of this note
is thattMongolia’s Constitution provides its
interpreters with a wide-degree of flexibility
invensuring it continues to be in accord
with the evolution of those principles.

For example, a 2006 Tsets decision
held that Article 6.1.2 of the Law on Excise
Tax created an unfair basis for competition
by imposing a:higher tax rate on alcohol
produced in.the eapital city than alcohol
produced in nearby provinces. However, it
upheld the law as constitutional by stating
the ability to impose different tax policy
was within the “exclusive jurisdiction” of
the State Great Khural (SGKh)." Yet, in
both*2005 and 2009, the Tsets held an
amendment to Article 6.1 of the Excise
Tax Law as unconstitutional because it
imposed a different tax burden on imported
US beer that was in violation of Mongolia's
commitment to the General Agreement on
Tariffs and Trade under the WTO."The
court used Article 10 of the Constitution to
subject the “exclusive” jurisdiction of the
SGKh to international law, demonstrating
its authority to effect policy as a result.

These decisions seem relatively
straightforward, but their conflicting
rationales shows there is space for
using transnational arrangements and
legal trends in conjunction with broad
constitutional language to proactively

® Chang, Wen-Chen, and Yeh, Jiunn-Rong./ntermationaiza-
tion of Constitutional Law.In THE OXFORD HANDBOOK
OF COMPARATIVE CONSTITUTIONAL LAW.Ed. by Ros-
enfeld, Michael, Sajy, Andr6s.2012, Oxford University
Press.at pg. 1165-11854. at 1166.

° Tsets, Dec. 6, 2006. No. 10.

" SeeTsets, Apr. 13, 2005. No. 2/03; see alsoTsets, May 27,
2009.No. 02.
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resolve disputes arising from domestic
policies existing in conflict with universal
trends in fields ranging from arbitration
to human rights. The previous portion of
this article demonstrated the conceptual
space in which the recognition and
analysis of these trends may be done.
The next portion will focus on how
constitutions form linkages between this
transnational space, alongside the role of
courts in mediating the two worlds. This
will inevitably tie together both theoretical
issues and practical methodological
approaches that can be used to expound
upon them.

Linking Theory and Constitutional
Practice

While the field of international
constitutional law has expanded along
universal discourses of human rights,
global markets, and transnational
networks. the practice of' comparing
constitutions has developed’, divisions
along colonial legacy,iaffinity.in the legal
system, language or. culture, and “most
importantly, power politics by competing
actors, governments, and courts “alike:"?
Indeed, to the extent a constitution serves
to maintain a‘sovereign politicaluidentity,
courts_engaged in comparative analysis
may tend to look for interpretations that
consolidate judicial authority in the face
of decreasing state importance in the
development of global legal norms.” A
comparative methodology has to take
into account’ ‘that many international
private actors have specific interests and
specialized knowledge that give them
strategic.advantages in the creation of
international norms. Reliance on foreign
commerce may undercut the bargaining
power of states in the development of
transnational legal regimes, resulting in
deficiencies to the democratic process as
certain corporate decision-makers govern

““ Chang. supra fn 8 at 1166-1168.

13 B i, Eyal D - The

i L
Uses of Foreign and Intemational Law by National Courts
(2008) Journal of i Law. Vol. 102,
2008 at 246
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policy.™

In fact, developing countries are
more likely to be influenced by new
transnational policies than developed
countries given the fact that its adoption
is more likely to confer competitive
advantages. Application of a ‘country's
constitution within these .-regimes: is
important in signaling to" international
actors the level of guarantee the country
is willing to extend to implementing these
norms.'*

This means.that ‘understanding the
genesis of certain laws or practices is just
as important as an understanding of the
effects they have in particular countries.
Functionalism, a classical method of
comparative analysis that.looks to'the
effects” of constitutional! provisions and
interpretations in other "jurisdictions, is
inadequate to the extent it is divorced
from the social, economic, and political
complexities' of 'constitutional decision-
making.'®Developing some sense of a
critical legal perspective helps inform how
constitutional systems develop differently
baseii on contingencies governments face
in.their_historical development. Germany
and sHungary, for example, have very
similar foundations for their rule of law and
yet have very different approaches to the
value of fundamental legal principles such
as foresee ability and fairness.

An example specific to Mongolia can
be seen in the understanding of human
rights that existed both before and after
the adoption of the Constitution in 1992.
While the country was a member of both
the International Covenant on Civil and
Political Rights and the International
Covenant on Economic, Social, Cultural
Rights beginning in 1974, the application
of these universal concepts was still
filtered through the ideological lens

™ Id. al 246-47. This has also been a criticism of the cur-
renl negotialions (2015) for the Trans-Pacific Partnership
Agreement between the Uniled States and 11 olher Pacific
nations, wherein opponents claim international corporations
are given massive advant: over lypical safe-
guards in the US,

" BenedlktGoderis, Mila Versteeg. The Diffusion of Consti-
tutional Rights.39 Int'l Rev. L. & Econ. 1. ( August, 2014)
atp. 1-5.

16 RutiTeitel, (Book Review) Comparative Constitutional
Law in a Global Age, 117 HARV L. REV. 2570 at 2581.
June, 2004.
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of communism. After the centering of
human rights protections under the
establishment of liberal democracy in the
new Constitution, however, there was a
shift in the orientation government took
toward interpreting what human rights
looked like for the country based on their
global, liberal democratic context.'’This
switch in application and understanding
demonstrates that legal mechanisms
for interpreting law are subject to the
ideological perspective they emanate
from.

It can be difficult to gain a sense
of foreign constitutional development in
relation to transnational principles that
takes into account every contingency
that went into formulating the political
or commercial (or both) motivations
for executing a law or decision. Yet
in attempting to do so, comparative
approaches focusing on transnational
sources can offer “a way of testing the
understanding of one's own “traditions
and possibilities by examining them.in the
reflection of others.”®

Constitutions . thus™, engage the
world of transnational“law to the extent
they establish the conditions by: which
internatiopal. “legal norms regulate
domestic. governance. As mentioned
before, language in Mongolia's constitution
has. the potential to allow for broad
consideration of decisions in the context
of universal economiciand human rights
trends, as well as' the incorporation of
treaties in domestic law. It is important to
note that the language does not promote
deference to foreign authority, but rather
suggests that transnational legal regimes
should "at least be engaged to ensure
constitutional considerations are informed
by the field's network of trends.*Generally,

" Jugnee, Amarsanaa. Transitional Period and Legal Re-
form in Mongolia National Legal Institute Press. 2009. p.
51-58.

8 Jackson, Vicki C. Constitutional Comparisons: Conver-
gence, Resistance, Engagement 119 Harv. L. Rev. 109 at
114. November, 2005.

19 This doesn't have to mean lncorporallon of transnation-

however, a constitution’s ability to allow the
application of international law and trends
as domestic law leads to a coalescing
of the two in a world where international
actors and states now have cross-judicial
interactions in the litigation of transnational
issues.?’How, for example, should-a court
recognize the choice of judicial forum.in
an international dispute when the state’s
legislature is silent on recognizing the
foreign court’s authority?*'

Application of the . Constitution
is the gateway through which these
transnational ‘issues may be resolved.
This resolution. relies on a background
understanding ' of not just the evolving
global legal landscape but also, to the
extent other nation's applications of.the
law Icontribute to that field's formation,
an understanding of the way foreign
constitutional courts interpret the same
issues. If transnational regimes promote
the fluid convergence of legal practice,
the resulting international body of judicial
application must be in harmony to allow
ther process to evolve in a predictable
and democratic way. The integration and
harmonization of constitutional norms in
the European Union, for example, was a
necessary result of increased free trade
within the region, in large part because it
reduced transaction costs in the course of
commerce.?

This form of international judicial
integration is admittedly difficult to apply in
countries where there is no precedential
or even regional motivation for interpreting
foreign constitutional understandings.
Mongolia shares much of the same legal
architecture as Germany, but lacks cultural
and linguistic connections that would
make application of their legal decisions
more directly transferable. Scholars have
noted that, unlike similar constitutional
court systems such as Hungary, the Tsets

» See, Slaughter, Anne-Marie.A Global Com-
munity of Courts.44 Harv.Int'l L.J. 191 (Winter
2003).

2 Id at 196, fn. 68 citing US Supreme Court Justice Scalia's

al authority is used as supporting forarg

opinion, scholars stress that refining legal principles should
mean foreign sources are used to distinguish particular
points when appropriate. See. /d. See also, Hirschl, Ran.
The Question of Case Selection in Comparative Conslitu-
tional Law 53 Am. J. Comp. L. 125 al 129-131 {Winter 2005).
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g opinion in Hartford Fire Ins. Co. v. Calfornia. 509
us. 764 817 (1993) (Scalia, J., dissenting) (distinguishing
“judicial comity” from “legislative” or “prescriptive comity.”
which is “the respect sovereign nations afford each other by
limiting the reach of their laws").

2 Chang, suprafn 9. at 1171-72



Legal Thoughts: Reflection

has been reluctant to cite or apply foreign
authority in their decisions.?

Some countries, such as South
Africa or Argentina, have constitutional
provisions that explicitly direct judicial or
legislative authorities to consider foreign
or international law in the execution
of their duties. Mongolia’s constitution
does not explicitly direct this, but this
does not mean the process cannot be
institutionalized as a norm in the process
of Tsets decisions.

This lack of international judicial
consideration is not unique to Mongolia.
Many European and Asian countries,
including Japan, South Korea, and
Taiwan, also rarely cite foreign authority.
The United States is notorious for refusing
to engage in international judicial dialogue
in resolving constitutional questions
unless the issue is particularly divisive.?
However, this bias against using foreign
and international authority ..iS ~more
ideological than anything else. Empirical
evidence shows that courts, have a
tendency to align with certain legal families
and cultural traditions because of a desire
to use foreign authority in support of their
views and interests.?*Doing comparative
constitutional analysis under the pretense
of developing:a ‘critical understanding of
universal legal trends and norms requires
shakingthis bias by actively seeking to
engage foreign authority for the purpose of
fostering a more universal'understanding
that is necessarily’ anti-ideological. This
is the application of the “global sense”
mentioned_earlier \in this note. A sense
that, when applied, serves to reify and
strengthen the domestic interpolation
of the rule of law as what is recognized
as true within the global transnational
landscape.

It is thus important for global courts
to act as a community in ensuring that

“ Munkhsaikha. Odonkhuu Towams Bener Protection of
! Rights in g I Review and
Interpretation.Nagoya University CALE Books 4, Published
March. 2014 pg. 215
“ See, @.g Farber, Daniel A The Supreme Coun, the Law
of Nations, and Citations of Foreign Law. The Lessons of
History (December 15, 2006). UC Berkeley Public Law Re-
search Paper No 954359

legal transplantations and resolutions
of conflict are done in a manner of trans
judicial uniformity that matches the
overarching transnational  uniformity.
developing as a result of state and private
authority in international practice.?*This
can be done through citation of. foreign
decisions, networking with other foreign
constitutional  decision-makers; + and
overall promoting a degree of ' judicial
comity that recognizes and respects the
decisions of foreigni jurisdictions. The
field of comparative judicial dialogue is
as much a.practice in diplomacy as it is
scholarship.?”

Amplifying Comparative Theory in the
Constitutional Tsets

Identifying and increasing awareness
of the factors that lead to judicial bias is
especially important in"a constitutional
court system. that ‘is still developing
habits forinterpretation of the rule of law.
The lack of precedent by subsequent
constitutional decisions means there is
no real functional barrier to citing judicial
authority;, but this shift in ideological
procedure must be supported by a strong
foundation capable of analyzing such a
complex network. This includes increased
access to knowledge and decisions
of international and foreign authority
facilitated through increased research,
clerks with specialized experience, and
legal education that creates an appetite
for critical comparisons of law?

The incorporation of comparative law
into the Tsets system can be accomplished
in a number of ways that are especially
conducive to facilitating a comprehensive
sense of transnational and transjudicial
understanding in universal trends. A

“ See, e.g. Slaughter, supra fn 19.

# And indeed, those serving on the Tsets have engaged in
many international meetings with justices from other Con-
slitutional courts ranging from South Korea to Poland, in
addition 1o hosling multiple Seminars of Asian Constitutional
Justices.

” These are true of all |egal systems, Seee.g., Lawd, David
S. Judicial C and Judicial Dij . 163 Uni-
versity of Pennsylvania Law Review 927 March, 2015 See
also, Amarsaana, supra fn. 17 at 41 (calling for increased
education about common law systems for the purposes of

“ Voeten. Enk g and g Inter-
national Counts, 38 J Laoal Stud 547, 567, 572(1010)
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ping more sclentific approaches loward comparative
law).
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relationship facilitated by comprehensive
judicial opinions, scholarly support, and
actions of members of the public has a
unique synergistic capacity to tackle the
complexities of comparative constitutional
law.

Legal scholars play an incredibly
important role in the development of a
civil, judicial and legislative system. The
lack of precedential authority means
their opinions and contributions are more
likely to be used as grounds for legal
interpretation. In addition, the ability for
scholars to be unburdened by decisions
about domestic law allows them to be
free to contemplate and develop legal
frameworks and scientific understandings
of law at abstract levels, ideal for
generating theories and observations from
a comparative background.*They can
further play a functional role in connecting
judicial systems, as citation to foreign
authority is more likely when there are
scholarly connections between them.>®

Mongolian comparative scholarship
should not merely be limited to translation
and interpretation .of important foreign
court decisions.*'Scholars should
continue engagement in the development
of comprehensive “theories to improve
decisions.as more in line with concepts of
“ordered liberty” that form the progressive
background for the application of ithe
rule-of law within universal trends and
practices.® This inherently; includes
analysis and understanding of how
transnational networks. are established
and affected win', other constitutional
jurisdictions,.as well as globally. However,
these should not be limited to mere legal
theoretical undertakings. It is important to
stress_that comprehensive transnational
comparative scholarship requires cross-
discipline collaboration and engagement
with specialists in particular sectors (such
as those participating in the development

of the export credit financing) to accurately
pinpoint how these universal trends fit
into the domestic legal order.** Having
a better theoretical basis to work from
allows scholars and practitioners alike to
more readily determine what constitutes
relevant international comparison. This
includes institutionalizing self-reflexive
review of how the Mongolian constitutional
system evolves as a response to increased
incorporation of comparative law in Tsets
cases.*

While scholars can play a crucial
role in forming thetheoretical framework
for comparative_issues, they are also
able to play a direct role by encouraging
comparative discussion in _the  Tsets
system. . The ability to petition the court
on, specific constitutional issues has the
Capability to generate new domains for
the integration of evolving transnational
norms upon their reaching a “critical mass”
as a universal trend. They can also submit
briefs in._key Tsets decisions that bring
attention to comparative approaches from
foreign jurisdictions.>

But “this ability to petition the
Tsets is not limited to mere scholars,
politicians, or practitioners of law. The
Constitution allows for any citizen to
submit a constitutional petition. Given the
tremendous subject matter covered by
transnational networks, the hope that legal
scholarship will alone be sufficient seems
misplaced. Luckily, the ability to identify
changing practices in international policy
is becoming more rapidly decentralized
through access to information via the
internet, more comprehensive education,
and the pervasiveness of global problems
like climate change.

Civil society networks of non-
governmental organizations play a
substantial role in serving as both
watchdogs and catalysts for changing

» See, e.g.. Jackson, Vicki C. Methodological Challenges in
Companihve Law.28 Penn St. Int'l L. Rev. 319 (Winter 2010)

% Legal isi in facilitating this
capacity in the civil systems of Europe Ses e.g., Von Bog-
dandy, Armin. “Comparative Constitutional Law: A contest-
ed Domain.” pgs.26-34. THE OXFORD HANDBOOK OF
COMPARATIVE CONSTITUTIONAL LAW. Ed. Rosenfeld,
Michael, Sajy, Andr6s. 2012, Oxford University Press.

* Chang. supra fn 9. at 1177
' Munkhsaikha, supra fn. 23 at 156,
% Id. at 210.

Issue.

M For example, it is important to adopt a method for com-
prehensively analyzing how the court selects various foreign
cases in their decisions to ine causal ips in

and sel p See Hirschl. supra fn. 19.
% Although it should be noted that, while Tsets can consider
these briefs, |l is equally important they mlemnca the sub-
mitted i iple if it helps in ifying their decr
sion. Munkhsaikha, supra fn. 23 at 215
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international behavior. To the extent
these groups can petition the Tsets,
they can play an important part in
shaping the discussion of globalizing
constitutional practice. Individual actors
in civil society play an important role in
mobilizing  sociopolitical ~ discussions,
acting as beacons to bring attention to
certain domestic and international issues
conceming areas like the environment
or human rights. This develops an ethos
of “preventative foresight” that can be
used to ensure political institutions are
able to make key decisions before it's too
late.* Bringing awareness to changing
global circumstances can allow scholars
to prioritize the attention they give to
developing a comprehensive pool of
comparative legal knowledge.

Ultimately, however, the power to
interpret and apply the Constitution rests
in the purview of the Tsets. As discussed
before, the interpretation and .citation of
foreign court decisions is a key component
in developing comparative. constitutional
principles. This capacity works both ways
inthatiit is equally importantcommentators
from other jurisdictions have ;the
opportunity to, thoroughly understand and
incorporate domestic judicial dialogues. A
recognized problem in the Tsets’ability.to
contribute 'to comparative constitutional
lawshas'been the fairly objective and strict
application of the law in decisions lacking
detailed rationales.”” Using comparative
examples to delineate concepts is a
way to provide elaborate reasoning that
better guides’ scholars, foreign justices,
and international actors who are looking
for security in‘constitutional treatment of
transnational issues.

Using international comparisons in
decisions also has the appeal of increasing
the perceived legitimacy of decisions.
The ability to point to international trends
and say “this is how it's done” provides a
safe harbor for decision-makers looking
to avoid potential backlash from those

¥ Kurasawa, Fuyuki. Assistant Professor of Sociology al
York University, “Cautionary Tales. The Global Culture of
Prevention and the Work of Foresight,” Constellations. 11.4
(2004

“ Munkheaikha, supra fn. 22 at 161
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holding opposing political interests.* This
is a particularly useful benefit for the Tsets
for at least two reasons. First, because the
first round of their constitutional judgment
is subject to acceptance by the SGKh,
there is more opportunity for the diffusion
and justification of transnational trends in
the application of domestic policy. It is a
chance to inform lawmakers of the nature
of legal interpretation and development,
thereby strengthening the SGKh's future
capacity to develop laws in consonance
with  constitutional 'values. Second,
because each member's limited tenure
is subject to the SGKh's re-approval,
having more powerful and authoritative
decisions can act as a shield.that makes
it harder for them to be subject to political
influence. Citation to foreign law can-make
decisions appear not only. more- justified,
but demonstrates judicial restraint through
carefut and practiced consideration of all
relevant details of a decision.
The-abovereasons for constitutional
interpretation. in Tsets decisions are,
however, merely practical benefits
meai't to incentivize more treatment of
foreign authority. The normative issue of
why_ they should adopt such a method
is: based on a deeper appeal toward
developing best practices for ensuring
the international commitments set out
under the Constitution are met. This is
in itself a question about the nature of
the rule of law's capacity to incorporate
universalizing legal trends in a domestic
legal context. it is not enough, then, to
remain a spectator. Participation in the
process is key from the highest leveis
of theoretical understanding to the most
fundamental levels of civic engagement.

Conclusion

Establishing a  comprehensive
approach to comparative constitutional
development and interpretation is a
process of transnational and foreign
understanding that starts from the pre-
legal “space” of conceptual theory,
becomes accessed through  the
Constitution's adoption of international
trends and agreements, and ends in written

“* Lawd, supra fn. 28 al 1001-03.
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decisions by the Constitutional Tsets. The
relationship is not linear, but is instead the
result of elaborate and complex networks
whose effect on the rule of ilaw through the
Constitution is mediated by transjudicial
dialogue, comparative scholarship and
civic involvement.

This article has contended that global
trends in international legal development
requires an evolving approach to
comparative constitutional practice
that goes beyond seeing law as the
manifestation of political arrangements.
Over time, increased capacities in travel,
communication, and access to information

will lead to more cooperation among
private and public actors alike, leading to
further convergence in the global norms
regulating social and economic life.
Hence it is important for scholars, judges,
legislators, and citizens alike to have. a
“global sense” in terms of developing
channels by whichitis possible tobe'aware
of, as well as incorporate the universal
trends that develop in transnational and
foreign networks. Understanding how
these relationships reify,is crucial to ensure
application of constitutional principles
is fluidly and -effectively managed as
Mongolia continues. to prosper in the
global sphere.

---000--
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DIE TODESSTRAFE: WEGE ZUR ABSCHAFFUNG

Prof. Dr. Dr. h.c. Hans-Jorg Albrecht
Direktor am Max-Planck-Institut und Leiter
der kriminologischen Abteilung

1. Einfiihrung: Eine iiberzeugende
politische Initiative in der Mongolei

Der mongolische Prasident Tsakhia
Elbegdorj erklarte am 14. Januar 2010
seine Absicht, die Todesstrafe in der
Mongolei  abzuschaffen. Er stellte
gleichzeitig die Griinde vor, die ihn dazu
bewogen haben, fiir die vollstindige
Abschaffung der Todesstrafe einzutreten
!. Die Griinde fiigen sich iiberzeugend
in den Grundtenor der ‘gegenwirtigen
Diskurse zur Todesstrafe, ein und
die Ankiindigung.. der, Abschaffung
beschleunigt die globale Dynamik einer
Politik  vollstindiger ~Abolition.. Der
Prasident wies auf den uniibersehbaren
internationalen- Trend zur Abschaffung
der Todesstrafe hin, er betonte  das
Risiko von Fehlurteilen und die Gefahr
der Exekution von ;Unschuldigen, er
erwdhnte glaubhafte ' Alternativen zur
Todesstrafe, die mindestens ebenso
gut fiir Abschreckung und Sicherheit

Sorge _tragen und er diskutierte
Humanititsstandards entwickelter
Gesellschaften, die fiir den Verzicht

auf ‘die Todesstrafe sprechen. Die vom
Prasidenten der Mongolei eingenommene
Position entspricht insoweit vollstindig
einer internationalen Bewegung, die auch
in der Resolution der Vereinten Nationen
fir ein globales Moratorium aus dem

' www. president.mn, The Office of the President of Mongo-
Jia, Public relations & Communications Division “The Path
of Democratic Mongolia Must be Clean and Bloodless”,
210-01-14
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Jahr 2007 sichtbar wird 2, sowie einem
allgemeinen, globalen und im letzten
Fiinfjahresbericht der Vereinten Nationen
zur Todesstrafe wieder betonten Trend
hin zur vollstindigen Abschaffung der
Todesstrafe . “Die Ankiindigung des
Prasidenten;. dass er von nun an zum
Tode_verurteilte 'begnadigen werde, hat
Vorbilder nicht zuletzt auch in/den USA
3. Der in "Medienberichten” enthaltene
Hinweis, dass die Rede des Prasidenten
zur' Todesstrafenpolitik . im' Parlament
keinen Applaus ‘nach “sich gezogen
habe °, mag darauf hindeuten, dass die
Implementierung der Abschaffung der
Todesstrafe schwierig sein wird. Die
offensichtlich eher ablehnende Haltung

62/149, durch die G I
sammlung der Vereinten Nationen am 18. Dezember 2007
(104, Sti dafir, 54 Sti dagegen und 29 Enthal-
tungen).

b Repun of the Secretary-General: Capital pum>hmenl and
ion of the safeguard. g protection
of the rights of those facing the death penalty. . New York,
28.6.-23.7.2010; vgl. auch Annual report of the United Na-
tions High Commissioner for Human Rights and reports of
the Office of the High Commissioner and the Secretary-Gen-
eral: Promotion and protection of all human rights, civil,
political, economic, social and cultural rights, including the
right to development. Question of the death penalty. United
Nations, A/HRC/15/1916, Juli 2010; Arroyo, L., Biglino, P.,
Schabas, W.: Hacia la Abolicion Universal de la pena capital.
Valencia 2010,
* Am 31. Januar 2000 erlic® der Gouverneur von llinois,
George H Ryan, e¢in allgemeines Moratorium fur Exeku-
tionen, das bis heute in Kraft geblieben ist. Zur Zeit liegt
in Illnnm> ein Gesetzesentwurf im l’arlnmenl mit dem die
auch férmlich aufgehoben wirde. In Nebras-
ka d ein nachdem im
Jahr 1999 der Gouverneur gegen ein formelles Gesetz zur
Einfuhrung eines Moratoriums cin Veto ecingelegt hatte.
Nachdem der Oberste Gerichtshof Nebraskas im Jahr 2008
entschieden hat, dass dic allein vorgesehene Elektrokution
verfassungswidrig sei, steht die Todesstrafe (bis zu entspre-
chenden Reformen des Gesetzgebers) nicht mehr zur Ver-
fugung. In New York hat die Entscheidung des Obersten
Gerichtshofs im Jahr 2004 cbenfalls die Vertassungswid-
rigkeit der Todesstrate in der damals vorgesehenen Form
festgestellt, Der Cesetzgeber hat bis heute keine Anstalten
gemacht, die Tod in dBer Form wie-
der in das Strafgesetzbuch cinzuftgen.
* Times Online, January 15, 2010, Mongolia to abolish the
death penalty.
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des Parlaments diirfte einer dffentlichen
Meinung geschuldet sein, die nach wie
vor die Todesstrafe als Antwort jedenfalls
auf schwere Tétungsdelikte untersttitzt.

Insoweit verweist die Situation in
der Mongolei auf politische Prozesse,
die in Europa weitgehend abgeschlossen
sind. Die folgenden Ausfiithrungen
sollen dazu dienen, verschiedene Wege
hin zur Abschaffung der Todesstrafe
nachzuzeichnen, die dabei auftretenden
Probleme zu benennen und kontroverse
Diskurse vorzustellen.

Der Prozess der Abschaffung der
Todesstrafe beginnt in Europa mit der
Aufklarung.  Insbesondere  Beccaria
benannte in seinem grundlegenden Werk
,Uber Verbrechen und Strafe” (1764)
allgemeine Gesichtspunkte, die gegen
die Todesstrafe sprechen. Die Kritik der
Todesstrafe fallt teilweise-mit.der Kritik
der Folter zusammen,’sie ‘greift damit
eine Debatte iiber grausame Strafen auf,
die noch heute in den Staaten der USA,
in denen die Todesstrafe vollstreckt wird,
gefithrt ‘wird. 'Das” zentrale Argument
Beccarias ‘bezog sich allerdings™auf die
Notwendigkeit von Kriminalstrafen.
Seine_Meinung, dass nur eine rationale
Kriminalstrafe legitimierbar sei, und dass
jede tiber das umbedingt Erforderliche
hinausgehende Strafe.als exzessiv und
deshalb als Tyrannei betrachtet werden
miisse, .beruht auf einem Verstindnis
von Strafe, die ihre Begriindung im
Rechtsgiiterschutz findet.

Der Prozess der Abschaffung der
Todesstrafe in Europa kann grob in vier
Phasen unterteilt werden.

Die Aufklirung brachte neben der
Erklirung der Menschenrechte auch
einen neuen Blick auf die Kriminalstrafe.
In einigen europdischen Staaten fiihrte
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dies zur Abschaffung der Todesstrafe *.
In den meisten europdischen Lindern
wird die Abschaffung der Todesstrafe
zwar nicht vollzogen. Es zeigen sich aber
ebenfalls bedeutsame Reformen. Denn
der Anwendungsbereich der Todesstrafe
beginnt sich auf das Delikt des'Mordes
einzuengen.

Unmittelbar nach dem.- Zweiten
Weltkrieg schafften_ einige . europdische
Linder die Todesstrafe im Prozess
des  Wiederaufbaus  demokratischer
Strukturen ab,._andere fithrten ein
Moratorium ein, das jedenfalls zu einem
Ende der Exekutionen fiihrte,

Zwischen 1960 und 1980 nahmen alle
Lander Westeuropas die Todesstrafe (fiir
Friedenszeiten) aus dem Strafgesetzbuch.

Unmittelbar| nach dem politischen
und sozialen Umbruch in Zentral- und
Osteuropa wurde die Todesstrafe in
fast allen-ost- und zentraleuropdischen
Staaten_abgeschafft 7. Dabei diirften die
Aufnahme in die Europdische Union
sowie die in den Europarat wesentliche
Anreize gesetzt haben.

Wahrend in  Russland die
Todesstrafe immer noch auf dem Papier
und im Strafgesetzbuch vorhanden
ist, wurde ein seit 1997 geltendes
Moratorium erst kiirzlich durch das
russische Verfassungsgericht verlangert.*.
Das Verfassungsgericht hat anldsslich
dieser Entscheidung erklart, dass das
Moratorium erst zu dem Zeitpunkt
auslaufe, an dem die Todesstrafe in
° Vgl. Suter. S.: Guillotine oder Zuchthaus? Die Abschaf-
fung der Todesstrafe in der Schweiz. Basel 1997; Boulanger.
C.. Heves, V., Hanfling, P. (Hrsg): Zur Aktualitit der
Todesstrafe. Interdisziplinire und globale Perspektiven. 2.
Auflage. Berlin 2002; Hood, R.: Introduction - The impor-
tance of abolishing the death penalty. In: Council of Europe

(Hrsg.): The Death Penalty - Bevond Abolition. Straburg
2004, 5. 13-23.

7 Vgl den Uberblick in OSCE's Office for Democratic Insti-
tutions and Human Rights: The Death Penalty in the OSCE
Area. Background Paper. Warschau 2009.

N www ksrf.ru/News/ Pages/ Viewltem.aspx?Para-
mld=7M,
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Russland mit einer Anderung des
Strafgesetzbuches formlich abgeschafft
wird. Weifrussland ist heute der einzige
europiische Staat, in dem die Todesstrafe
noch existiert und sowohl verhingt als
auchvollstreckt wird ®. Allerdings hatauch
in Weilrussland eine Debatte iiber die
Abschaffung der Todesstrafe begonnen.
1, Seit dem Jahr 2009 wird jedenfalls iiber
ein Moratorium nachgedacht, im Ubrigen
wurde der Entwurf eines Moratoriums
angekiindigt . Dabei kommt dem
Wunsch eines Beitritts zum Europarat
wohl ein gewisser Einfluss zu.

Ein Blick auf die Entwicklungen in
Europa verweist auf unterschiedliche
Wege der Abschaffung der Todesstrafe.
Die Abschaffung der Todesstrafeim Gesetz
folgte in einigen Landern einem langeren
Moratorium  (England/Wales, ! Belgien
und Zypern). In einigen Lindern folgte
die Abschaffung nach einem signifikanten
Wechsel in der Regierung. In Frankreich
fiel die Abschaffung der Todesstrafe mit
dem Wahlsieg der Sozialistischen Partei
im Jahr 1980 zusammen. In der Regierung
betrieb Badinter als Justizminister und
erklarter 'Gegner der Todesstrafe ihre
sofortige Abschaffung, die “wohl auch
den grundsitzlichen Wechsel von einer
konservativen zu einer fortschrittlichen
Politik markieren sollte. Tn.Spanien folgte
die Abschaffung der. Todesstrafe dem
Ubergang von einem autoritiren Regime
zu einer’ Demokratie in den 1970er
Jahren. Die Abschaffung der Todesstrafe
geht vereinzelt auf Entscheidungen von
Verfassungsgerichten zuriick. In Ungam
befasste sich das Verfassungsgericht 1990
mit der Todesstrafe und erklarte sie wegen
Verstoles gegen das Recht auf Leben

1h

"ZuE vgl. OSCE Parli y Assembly: Res-
olutinon on 2 Moratorium on the Death Penaity and Towards
its Abulition Adopted at the Eighteenth OSCE PA Annual
Session in Vilnius, 29 june to 3 July 2009.

“ OSCE's Office for Democratic Institutions and Human
Kights: The Death Penalty in the OSCE Area. Background
Paper. Warsaw 2009, 5. 8,

 Europiisches Parlament. Annual report on human rights
in the: world 2X9. Strasbourg, 10.11 2010,
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fir verfassungswidrig . Uberwiegend
verlief der Prozess der Abschaffung der
Todesstrafe iiber die Parlamente. Dies
geschah teilweise im Zusammenhang
mit grundlegenden Verfassungsreformen

und symbolisierte wohl auch, auch
den Ubergang von faschistischen
und autoritiren zu demokratischen

Regierungsformen ' (Osterreich 1950,
Deutschland 1949, Spanien 1976,
zentral- und osteuropiische Lander nach
1989/1990).

Die grundsitzlich ablehnende Hal-
tung gegeniiber der Todesstrafe in Euro-
pa kann durch eine Mischung normativer
und empirischer Argumente erklart wer-
den, deren Ursprung bis in das 18. Jahr-
hundert zuriickverfolgt ‘werden kann.
Unter dem Einfluss der Aufkldrung und
vor allem der Arbeiten von Beccaria und
Voltaire wurdedas Ziel der Abschaffung
der Todesstrafe Teil der europaischen
Strafrechtsreformbewegung .

2. Europa, die Todesstrafe und die
Suche nach einer europiischen Identitit

Die Europiische Union und das
Europdische Parlament haben ihre seit
langem etablierte Position im Hinblick
auf die Todesstrafe in verschiedenen
Dokumenten zum Ausdruck gebracht

'+ Decision No. 23/1990 (X.31).

¥ Schabas, W.: Presentation of the Quinquennial Report on
Capital T and impl ion of the d
guaranteeing protection of the rights of those facing the
death penalty, 2010, Cahiers de Defense Sociale 2009-2010,
S.76-74,S. 68,

" Vgl. Jescheck, HL-H.: La Peine de Mort. La Position de |
Association Internationale de Droit Penal. Revue Internatio-
nale de Droit Pénal. La Peine de Mort. The Death Penalty.
Iravaux de la Conférence Internationale tenue a | Institut
Supérieur International de Sciences Criminelles Syracuse
- Italie. 17 au 22 mai 1988. 58(1987), S. 331-340, S. 331-332;
vgl. auch die gleichlautenden Positionen der Sociéte Inter-
nationale de Défense Sociale sowie der International Penal
and Penitentiary Foundation, abgedruckt in Revue Interna-
tionale de Droit Penal. La Peine de Mort. The Death Penalty.
Travaux de la Contérence Internationale tenue a | Institut
Supérieur International de Sciences Criminelles Syracuse -
Jtalie. 17 au 22 mai 1988, SK(1987), S. 331-360.
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Die Charta der Grundrechte der
Europdischen Union enthdlt in Art. 2
das Recht auf Leben sowie den Satz,
dass niemand zum Tode verurteilt und
hingerichtet werden darf. Die Europdische
Union verfolgt eine Politik der globalen
und vollstindigen Abschaffung der
Todesstrafe. Uber den Raum der
Europdischen Union hinaus zielt die
Europdische Union in den Lindern,
in denen die Todesstrafe beibehalten
wird, auf eine Beschrinkung des
Anwendungsbereichs der Todesstrafe, auf
diestrikte Einhaltung derin verschiedenen
internationalen Instrumenten fiir den
Fall der Anwendung der Todesstrafe
genannten Bedingungen sowie auf die
Einfithrung von Moratorien, die auf die
vollstindige Abschaffung der Todesstrafe
vorbereiten. Die Europaische Union
betont die Ablehnung der Todesstrafe
insbesondere fiir Personen, “die bei
Begehung der Tat das 18. Lebensjahr noch
nicht erreicht hatten.

Der Standpunkt der Europii-
schen Union .wird, dann in einer Politik
sichtbar, ‘die fiir ganz Europa nicht nur
die vollstindige’ Abschaffung ‘in._Frie-
dens-'und Kriegszeiten vorsieht, sondern
auch_die*Implementierung von rechtli-
chen Standards, die eine ‘Wiedereinfiih-
rung der Todesstrafe ausschlieRen. Dieser
Standpunkt findet in zwei Grundiiberze-
ugungen ihre wesentliche Grundlage:

1. Die Todesstrafe ist aus menschen-
rechtlichen Griinden abzulehnen, wobei
auf das Verbot grausamer, unmenschli-
cher und degradierender Strafe, das Recht
auf Leben sowie die Menschenwiirde ab-
gehoben wird.

2. Die Todesstrafe ist nicht notwen-
dig, weil Strafen zur Verfﬁgung stehen,

" Rat All ine Angel hei

3 : EU Leitlinien zur To-
desstrafe. Brassel, 16. Juni 2008; vyl zuletzt Entschliclung,
des Europdischen Parlaments vom 1o, Dezember 2010 zu
dem Jahresbericht ber dic Menschenrechte in der Welt
2009 und die Politik der Europiischen Union in diesem Be-
reich (2010, 2202(IND).

die in praventiver Hinsicht mindestens
ebenso effizient sind.

Das starke europdische Engagement
gegen die Todesstrafe wird auch in_den
Bedingungen sichtbar, die fiir den Beitritt
zum Europarat gelten. Die Mitgliedschaft
setzt nicht nur ein vollstindiges: Mora-
torium flir Exekutionen, sondern eine
formliche Abschaffung der, Todesstrafe
im Gesetz voraus. Jedoch erklart sich die
Ablehnung der. Todesstrafe als legitime
Kriminalsanktion auch aus der Uberzeu-
gung, dass staatlichen Befugnissen gegen-
iiber Staatsbiirgern jedenfalls eine:absolu-
te Grenze bei dem Zugriff auf das Leben
in_ Form'der Todesstrafe gesetzt werden
muss.

Im Jahr 1998 hat die Européische
Union  Leitlinien = zur  Todesstrafe
eingefiihrt ', "mit denen die Politik der
globalen Abschaffung der Todesstrafe
umgesetzt werden soll. Darin betont die
Europdische Union die Bedeutung der
strikten. Einhaltung der sich aus dem
Internationalen Pakt iiber Biirgerliche
und'..Politische Rechte ergebenden
Verpflichtungen " sowie des durch den
Wirtschafts- und Sozialrat der Vereinten
Nationen angenommenen Katalogs von
Mindeststandards im Verfahren gegen
Angeklagte, fiir die die Verhingung
der Todesstrafe in Betracht kommt '.
Die Europidische Union stellt dann die
Abschaffung der Todesstrafe in einen

Zusammenhang  einer  progressiven
Entwicklung ~ der = Menschenrechte,
insbesondere  der  Menschenwiirde

insgesamt und hat erklart, dass die

Rat der Europdischen Union, Brussel, 3. Juni, 1998,
EU-Richtlinien zur Todesstrafe, zuletzt neu aufgelegt am
16. Juni 2008.

" Vgl. auch das 2. Optionale Protokoll zum Internationalen
Pakt dber Burgerliche und Politische Recht, das die Ab-
scahffung der Todesstrafe in Friedenszeiten vorsieht (UN
General Assembly Resolution 447128, 15. Dezember 1989;
in Kraft getreten am 11. Juli 1991).

™ UN Safeguards Guarantering Protection of the Rights of
Those Facing the Death Penalty, approved by the Economiv
and Social Council through resolution 1984/30 of 25 May
1984,
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Zielsetzung der Politik zur Todesstrafe
gerichtet sei auf:

* die globale
Todesstrafe
und dort, wo die Todesstrafe

Abschaffung  der

noch angewendet werde, auf
die kontinuierliche Reduzierung
der Anwendung sowie die
Implementierung von - vor
allem verfahrensrechtlichen -
Mindeststandards.

Diese Zielsetzungen sind Teil der
Menschenrechts- und  Aufenpolitik
der Europdischen Union geworden.
Sie sollen durch Demarchen zur
Einflussnahme in Einzelfillen der
Vollstreckung von Todesstrafen sowie
auf die allgemeine Abschaffung 'der
Todesstrafe aufBlenpolitisch _umgesetzt
werden. Dies fiihrt freilich in_den
internationalen Beziehungen auch“dazu,
dass die Todesstrafe und -Moratorien zu
Druckmitteln (fiir ‘beide Seiten) werden
konnen Y. Nicht zuletzt zeigt sich dies,
wenn es - wie im Fall Weifrusslands um
finanzielle Hilfen durch die Europaische
Union geht /(die in diesem Fall zwischen
1991 und 2005 immerhin 221 Millionen €
betragen haben) *".

Als  Erkldrun der  starken
Betonung der globalen' Abschaffung der
Todesstrafe in"Europa (und durch die
Européische Union) und ihre prominente
Platzierung in Menschenrechtsdialogen

sowie, uin den auflenpolitischen
Beziehungen  wird teilweise  der
Versuch  genannt,  Menschenrechte
und in diesem Zusammenhang die

Abschaffung der Todesstrafe fiir den
Aufbau einer europdischen Identitat

“ Dura, G.: The EU's Limited Response to Belarus” 'seudo
“New Foreign Policy’. CEPS Policy Bricf, February 2008, 5.9.
* Dura, G.: The EU’s Limited Response to Belarus’ Pseudo
“New Foregn Policy’. CEPS Policy Bricf, Februar 2008, 5. 2.
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heranzuziehen . Die Abschaffung der
Todesstrafe wird offensichtlich als ein
herausragendes Symbol sowohl fiir ein
neues Europa als auch fiir eine besondere
europidische  Identitit  verstanden.?
Andere Identitdtsangebote stehenkaum
zur Verfiigung. Das Christentum’, ist
historisch mit der lang andauernden
Gewalt der Religionskriege belastet;
die Auseinandersetzungen iiber die
letztlich abgelehnte, -Aufnahme eines

Bekenntnisses, “zum Christentum in
die  europdische '+ Grundrechtecharta
und _rdie europdische Verfassung

haben, ebenso wie die gegenwirtigen
Debatten iiber den Islam “in Europa
erneut.demonstriert, wie konfliktreich
eine Bezugnahme auf Religion. werden
kann Z. Die Industrialisierung birgt, so
wie Bezugnahmen auf wirtschaftliche
Entwicklung; insbesondere die
wirtschaftliche Einheit Europas
allgemein, eher Konfliktpotenzial (wie
die Schuldenkrise der europiischen
Staaten deutlich zeigt) und ferner auch
gemessen an europaweiten Befragungen
wenig Stoff fiir die Entstehung einer
europaischen Identitit. Wurzeln in der
2! Vgl. hierzu bereits Sedelmeier, U.: EU Enlargement, [den-
tity and the Analysis of European Foreign Policy: Identity
Formation Through Policy Practice. European University
Institute, Florenz, Robert Schuman Centre for Advanced
Studies RSC No. 2003/13, 5. 5f, der in das Zentrum Men-

schenrechte  all in sowie d ische Pri
stellt.

ipi

* Heinen, A Das .neue Europa” und das ,alte Amerika”.
Die Geschichte der Todesstrafe in Deutschland, Frankreich
und den USA und die Erfindung der zivilisatorischen
Tradition Europas. In: Mctzger, C., Kaelble, H. (Hrsg.):
Deutschland - Frankreich - Nordamerika: Transfers, Imag-
inationen, Bezichungen. Stuttgart: Franz Steiner Verlag
2006, S. 209-227, S. 225; Devienne, E.: Comparing Exception-
alism in France and the USA. A Transatlantic Approach to
the Death Penalty Abolition Debate (1972-1977). European
journal of American studies [Online] , 1 | 2010, document 1,
Online since 29 January 2010, connection on 19 April 2011,
URL : http:/ /ejas.revues.org/ 7745

# European Charter of Fundamental Rights Is Approved
for Presentation to E.UL lHeads of State, 1 German La\\
Journal (2000), available at htip:/ /)
nal.coni/indes.php?pagel)=1artld=1;
What Constitutes Europe? Re

Ho\ ward, M.
gion, Law and Identity in
the Draft Constitution for the European Union. Hanse Law
Review 1(2005), S, 227-235; im Ubrigen zeigen Befragungen
in den Liandern der Europdischen Union, dass der Religion
in den Europa reprisentierenden Werten nur eine ganz

untergeurdnete Rolle ei wird, E 09,

Values of the Europeans. Brussel 2008, S, 22
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griechischen und romischen Kultur
bieten gewisse Gemeinsamkeiten fur die
Vergangenheit, die allerdings fiir eine
europdische Identitit in der Moderne
keine (berzeugenden Anhaltspunkte
sichtbar werden lassen. Dagegen steht
die Geschichte der Abschaffung der
Todesstrafe in Europa flir eine geteilte
Erfahrung und hieraus gezogene
gemeinsame Lehren. Diese Erfahrung
verweist auf die totalitiren Regime in
der ersten Hilfte des 20. Jahrhunderts
und insbesondere den Blutzoll, den viele
Lander unter dem deutschen Faschismus
entrichteten. Diese Erfahrungen enthalten
belastende und negative Erinnerungen
¥; sie konnen aber in einen “positiven

Griindungsmythos” miinden *. Die
Geschichte  der  Abschaffung  der
Todesstrafe in Europa und die Geschichte
einer  besonderen  Betonung der

Menschenrechte beschreiben und erklaren
die Entstehung eines friedlichen und an
zentralen Menschenrechten' orientierten
Europas. Teil dieser, Geschichte sind
auch ein sidkulares Verstindnis rder
Welt und Misstrauen gegeniiber. einer
absoluten staatlichen Gewalt, die in der
Todesstrafe | symbolisiert ist. Anlasslich
einer “Rede ‘zum ersten ,Europaischen
Tag ' gegen die Todesstrafe” "verfolgte
der_Generalsekretiar des Europarats in
aller Deutlichkeit diese Perspektiven. Er
sagte: , Die Abschaffung der Todesstrafe
ist der Hohepunkt des Fortschritts in der
Verteidigung_der ‘Menschenwiirde und
der Menschenrechte. Sie symbolisiert
den_Fortschritt, den wir in Gestalt von
Humanitit und Zivilisation in Europa
gemacht haben. Auch deshalb ist der
Europiische Tag gegen die Todesstrafe
von Anfang an ein gemeinsames
Unternehmen des Europarats und der

M Leggewie, C.: A Tour uf the Battleground: The Seven Cir-
cles of Pan-European Memory. social research 75(2008), S,
217-234,5.219.

* Fassbender, B.: The Better Peoples of the United Nations?
Europe’s Practice and the United Nations. The E

Europdischen Union” *.

3.DieTodesstrafeund die Europ4ische
Menschenrechtskonvention

Art. 2 der Europiischen
Menschenrechtskonvention enthalt
immer noch eine Beschrankung ‘des
Rechts auf Leben. Denn Art. 2 erlaubt den
Eingriff in das Leben auf der Grundlage
eines auf die Todesstrafe lautenden Urteils
eines Gerichts. Jedoch schliefen heute
zwei Zusatzprotokolle zur Europdischen
Menschenrechtskonvention aus, dass
die Todesstrafe angedroht, verhingt
und vollstreckt werden darf. Das 6.
Zusatzprotokoll aus dem Jahr 1982
schreibt die vollstindige Abschaffung der
Todesstrafe fiir Friedenszeiten vor. Im Jahr
1994 empfahl die Generalversammlung
des Europarats die = Annahme des
Zusatzprotokolls 13, das die Abschaffung
der Todesstrafe "auch in Kriegszeiten
vorsieht. Das Zusatzprotokoll 13 trat am
1. Juli 20031in Kraft und markiert den Tag,
an dem. in Europa die Todesstrafe unter
allen' Umstanden abgeschafft worden ist.
Vorbehalte gegen das Zusatzprotokoll 13
sind nicht moglich, ebenso wenig wie eine
(zeitweise) Derogation erlaubt ist.

Der Europiische Gerichtshof fiir
Menschenrechte hat sich mit der Todes-
strafe zum ersten Mal im Fall Soering
befasst *. Jedoch behandelte das Gericht
in dieser Entscheidung nicht die Verein-
barkeit der Todesstrafe mit dem Recht
auf Leben (Art. 2) oder die Frage, ob die
Todesstrafe selbst eine grausame oder
unmenschliche Strafe sei. Vielmehr ging
es um die Frage, ob und inwieweit die
gesamten Begleitumstinde der Exekuti-
on, insbesondere das jahrelange Warten
in der Todeszelle, mit den aus Art. 3 sich
ergebenden Standards zu vereinbaren
> Terry Davis, Secretary General of the Council of tu-
rope anlisslich des ersten Europdischen Tages gegen die
Todesstrafe, Lissabon, 9. Oktober 2007, www.coe.int,/ t/dy ¢
press/news/ 20071009_disc_sg_EN.asp.

paischer Gerichtshof Fir h

echte, Urteil vom

P

Journal of International Law 15(2(¢4), S. 857-884.
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seien **. Der Fall Soering fiihrte den Euro-
pdischen Gerichtshof fiir Menschenrechte
zu der Feststellung, dass das “Todeszel-
lensyndrom” (ausgedehntes Warten auf
-das Sterben unter den Bedingungen von
Todeszellentrakten) eine grausame Be-
handlung sei und deshalb gegen Art. 3
der Europiischen Menschenrechtskon-
vention verstofe *. Bezug genommen
wurde dabei vor allem auch auf eine lang
durchschnittliche Dauer des Verbleibs in
der Todeszelle in den USA. Die Zeit zwi-
schen Verurteilung und Exekution belief
sich in den USA fiir die im Jahr 2007 Hin-
gerichteten auf 153 Monate *. Dies ent-
spricht einer herkommlichen Auslegung
des Begriffs der Grausamkeit, die insbe-
sondere auf ein hinausgezgertes Sterben
und die Zufiigung erheblicher physischer
oder psychischer Qualen abhebt.-Da'ein
stark abgekiirztes Verfahren, der.-Voll-
streckung von Todesstrafen, wegen. der
rechtsstaatlich bedingten Notwendigkeit
von Rechtsmitteln und, Gnadenverfah-
ren nicht moglich ist, ist damit praktisch
ein Verfahrensablauf vollstindig ausge-
schlossen, der. zu einem nur kurzen Auf-
enthalt in Todeszellentrakten und damit
zu einem: aus-dieser Perspektive nicht
grausamen Vollzug der Todesstrafe fiihrt
3

In der Entscheidung Ocalan gegen
die Tiirkei aus dem Jahr 2003 * wurde
auf die substantiellen Fragen, namlich
ob die Todesstrafe selbst gegen das Recht

Z.Vgl. auch dic Entscheidung des stdafrikanischen Ver-
fassungsgerichts, The State v. Makwanyance and Mchunu,
Urteil vom 6. Juni 1995, Case No CCT/3/94, in dem die
Todesstrafe in Sudafrika wegen eines VertoBes gegen das
Verbot grausamer, unmenschlicher und  erniedrigender
Strafe fiir verfassungswidrig erkl3nt wurde.

# Vgl auch Hermann, ] Gedanken zur Todesstrale in
Japan. Eine Antwort auf Nishihara. In: Foer, A. (Mrsg.).
Festschrift fur Haruo Nishihara zum 70. Geburtstag, Baden-
Baden 199% 5. 401418, 5, 414,

> hitp:/ /bis.ojp usdoj guv /content/ pub/ html/ cp/ 2007/
tables/ cpi7stl 1.cfm

© Sex Jung, H.: Sanktionensysteme und Menschenrechte.
Bern, Stuttgart, Wien 1992, p. 79.

# Eoroplischer Cerichtshof fiir Menschenrechti: Ocalan v.
Trkes, Urteil vom 12. Marz 2003, Application no. 46221/99;
bestatigt in der Berutungsinstanz am 12. Mai 2005,
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auf Leben verstoft oder eine grausame
oder unmenschliche Strafe darstellt,
ebenfalls nicht eingegangen. Vielmehr
sagte der Europaische Gerichtshof fiir
Menschenrechte, dass diese Fragen
nicht behandelt werden miissten”(schon
deshalb, weil die Tiirkei mittlerweile die
Todesstrafe abgeschafft hatte). Das Gericht
erklarte freilich, dass die Staatenpraxis in
Europa durchaus so-interpretiert werden
konne, dass die in‘Art. 2 der Européischen
Menschenrechtskonvention  enthaltene
Beschrankung des" Rechts auf Leben
durch: < die |Todesstrafe aufgegeben
worden sei. Angesichts der Umwandlung
der ‘Todesstrafe gegen Ocalan in' eine
lebenslange Freiheitsstrafe und angesichts
der  mittlerweile erfolgten Abschaffung
der Todesstrafe in der Tiirkei jedenfalls
in Friedenszeiten beschrinkte sich das
Gericht auf die Uberpriifung einer
Verletzung, von, Art. 3 (unmenschliche
Behandlung) wegen der Verurteilung
zum Tode nach einem unfairen
Stratverfahren. Eine solche Verletzung
wurde:angenommen, da sich Ocalan
nach einem unfairen Strafverfahren etwa
3 Jahre der Drohung mit der Exekution
ausgesetzt sah.

4. Diskurse zur Todesstrafe
4.1 Menschenrechte und Todesstrafe

Der Diskurs zu Menschenrechten
und Todesstrafe begann in Europa mit
der Aufklarung. Im Zentrum stehen die
Menschenwiirde, das Recht auf Leben, das
Verbot grausamer und unmenschlicher
Strafe und das UbermaBverbot. So wird in
der Praambel zum 13. Zusatzprotokoll zur
Europédischen Menschenrechtskonvention
ausgefiihrt, das Recht auf Leben sei ein
Grundwert in einer demokratischen
Gesellschaft und die Abschaffung der
Todesstrafe sei ein wesentlicher Schritt
ftir den Schutz dieses Grundwerts und
fir die volle Anerkennung der allen
Menschen eigenen Wiirde. Damit wird ein
bedeutsamer Zusammenhang zwischen
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Menschenwtirde und dem Recht auf
Leben hergestellt; gleichzeitig wird,
vergleichbar dem 2. Zusatzprotokoll zum
Internationalen Pakt (iber Brgerliche
und Politische Rechte, betont, dass die
Abschaffung der Todesstrafe diese
zentralen Menschenrechte stérke.
Allerdings geben die Zusatzprotokolle 6
und 13 keinen expliziten Hinweis darauf,
dass die Todesstrafe die Menschenwiirde
oder das Recht auf Leben verletzt.
Die Protokolle lassen demgegentiber
erkennen, dass mit der Abschaffung
der Todesstrafe und dem Verbot ihrer
Wiedereinfithrung das Recht auf Leben
bestirkt werdensollte. Bislanghatlediglich
das ungarische Verfassungsgericht im
Jahr 1990 entschieden, die Todesstrafe
verletze das Recht auf Leben und die
Menschenwiirde, weil die Todesstrafe in
die Substanz dieser Grundrechte eingreife
¥, Der deutsche Bundesgerichtshof hat
in einer Entscheidung aus ‘dem. Jahr
1995 ausgefiihrt, dass“die ‘Gesellschaft
dem hohen Wert des Rechts auf Leben
durch den Verzicht auf die Todesstrafe
Anerkennung. verschaffen miisse “*.
Das  Bundesverfassungsgerichts " hat
in der’ Entscheidung zur lebenslangen
Freiheitsstrafe aus dem Jahr
ausgefithrt, dass die staatliche Strafe
die _ grundlegenden i, Voraussetzungen
individueller und sozialer:Existenz eines
Menschen unangetastet lassen miisse **
und damit jedenfalls aus der deutschen
Verfassung ‘wohl “(auch) ein absolutes
Verbot. der Todesstrafe gefolgert. Die
OSCE' bezeichnete in einer Resolution
aus dem Jahr 2009, in dem Weissrussland
zu einem Moratorium aufgefordert
wurde, die Todesstrafe als unmenschlich
und als Akt der Folter *. Das
Menschenrechtskomitee hat zudem in der
EntscheidungJudge v. Kanada festgestellt,
* Magyar Kozldmy 1990 Nr. 107, S, 2175,

 BGHSt 41, 5. 3171f.

* BVeriGE 45, S. 187¥.

* OSCE Parli y A y: on a Mor-
atorium on the Death Penalty and Towards its Abolition.

Adopted at the Eightennth OSCF PA Annual Session in Vil-
nius, 29, Juni - 3. Juli 2009.
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dass ein Staat nach Abschaffung der
Todesstrafe an ein vorbehaitioses Recht
auf Leben gebunden sei und sich nicht
mehr auf die Beschrankung des Art.
6 Absatz 2 des Internationalen Paktes
uber Burgerliche und Politische Rechte
berufen kénne . Jedoch gibt es nach wie
vor Stimmen, die sich dafiir ausgprechen,
dass weder das Recht auf Leben noch
die Menschenwiirde einen-vollstandigen
Verzicht auf die Todesstrafe forderten
* Denn, so wird aus dieser Perspektive
argumentiert, | die’, Interpretation von
Menschenwiirdeund menschenwiirdigen
Strafen sei abhingig von sozialen und
kulturellen - Dynamiken und deshalb
abhingig von einem Wandel, der es zu
bestimmten Zeitpunkten durchaus als
gerechtfertigt ansehen lassen konnte, die
Todesstrafe wieder einzufithren. Dies
entspricht wiederum der Rechtsprechung
des  Bundesverfassungsgerichts  zur
Menschenwiirde, " in der diese als
historisch ~ kontingent und  keiner
absoluten oder eindeutigen Auslegung
zugénglich behandelt wird *.

Verfassungsgerichte in anderen
Weltregionen haben sich, mit der
Ausnahme des Verfassungsgerichts
Siidafrikas * im Prinzip zustimmend zur
Todesstrafe gedulert *'. Dies gilt fiir Asien
wie fiir die USA. Ein besonderer Diskurs
zur Grausamkeit hat sich in den USA im
Hinblick auf die Todesstrafe entwickelt.
Am 13. Oktober 2006 wurde der wegen
Mordes zum Tode verurteilte Angel Diaz
* Human Rights Committee: Judge v. Canada. Communi-
cation No. 829/1998, vom 5. August 2002

¥ Maunz/Diirig: Grundgesetz Kommentar. Rdnr. 31, Art.
', Mitnchen 2009

™ BVerfGE 45, 5. 187ff.

40 Constitutional Court aof the Republic of South Africa:
State v. Makwanyane and Mchunu, Entscheidung vom 8.
Juni 1995,

* Vgl zu Indien Amnesty [nternational India and Peo-
ple’s Union for Civil Liberties (Tamil Nadu & Puducherry)
May 2008 Lethal Lotterv: The Death Penalty in India.
A study of Supreme Court judgments in death penaity
cases  1950-2006:  www.amnesty.org/en/ library/assct.”
ASA20/007/ 2008/ en/ {837 3-10de-11dd-8%2-354ccbab-
fbeT/asa200072008eny html: am 25, Februar 2010 hat das
(sind) k ische Ver hieden, dass die
Todesstrafe mit dem in der Verfassung enthaltenen Recht
auf Leben vereinbar sei.

ich
icht
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in Florida exekutiert 2. Die Hinrichtung
dauerte 34 Minuten, fiihrte zum Vorwurf,
Diaz sei zu Tode gefoltert worden und
schlieBlich zur zeitweiligen Aussetzung
der Exekutionen durch Giftinjektionen
in Florida #. In der Entscheidung des
OberstenGerichtshofszurgrundsatzlichen
Vereinbarkeit von Exekutionen durch
Giftinjektionen mit dem 8. Zusatz zur
Verfassung, der ein kurzes Moratorium
vorausgegangen war, fand die Debatte

einen  (vorlaufigen)  Abschluss *.
Die Rechtsprechung amerikanischer
Obergerichte stellt die Grausamkeit
in Zusammenhinge, die hergestellt

werden durch von zivilisierten Standards
gezogenen Grenzen, die Begriffe der
Unmenschlichkeit und der Folter sowie
das Leitkriterium der Menschenwiirde.
In anderem Zusammenhang (Entzug
der Staatsangehorigkeit und _damit
das Versetzen in einen Zustand der
Staatenlosigkeit) spricht das Oberste
Gericht von einer Strafe -, primitiver als
Folter”, da sie die vollstandige Zerstérung
des sozialen Status einer Person mit'sich
bringe *.

Gerade die gerichtlichen
Auseinandersetzungen um die
Vollstreckung der Todesstrate in den
USA ‘bieten eine gute Moglichkeit, die
Frage der Grausamkeit des Staates
bzw. das Verbot der Grausamkeit in
das Blickfeld “zu, nehmen. In diesen
Auseinandersetzungen &uflert sich das
Problem, wie einerseits der ,Horror
aus der Todesstrafe genommen werden
kann?, wihrend andererseits der durch

¢ /www.amnesty.org/en/region/ usa/ report-2007

¢ Vgl hierzu zusammenfassend Supreme Court of Florida,
290, SC06-2391, Lightbourne vs. Bill Mccollum, 1. Novembeer
2007 The Covernor's Commussion on Administration of Le-
thal Injection’ Final Report With Findings and Recommen-
datiois Presented 1o the Honorable Charlie Crist, Governor
of Florida. 1. Marz 2007,

“ Supreme Court of the United States, Baze ot al v, Rees,
Commassivmer, Kentucky: Department of Corrections, et al.,
certwreri b the Suprems Court of Kentucky, 16, April, 2008,
No. 07-5439

LS Supreme Court, Trop v Dullen, 35 U.S 86 (195%)
3% LS Kb
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die Todesstrafe kommunizierte Schrecken
(Abschreckung) erhalten bleibt *. Die
Frage stellt sich allerdings nicht blof im
Zusammenhang mit der Todesstrafe,
sondern im Kern bei jeder Strafe,” die
sich griindet auf die Zufiigung von
Schmerzen und Leid, in der_deutschen
Variante auf die Zufiigung eines Ubels,
mit dem die Schuld ausgeglichen und
vergolten wird V. Insoweit ist in der
staatlichen Strafe “immer auch eine
(beabsichtigte) Grausamkeit enthalten *.
Strafen, ohne grausam zu sein, erscheint
demnach wenn™ nicht unméglich *,
so doch immer eine Gratwanderung.

Das Verbot der grausamen Strafe ist
in den USA im 8. Zusatz zur Verfassung
enthalten. Der8. Verfassungszusatz wurde
als Reaktion auf die Kriminalstrafen des
17. und 18. Jahrhunderts geschaffen,
wie verschiedene Urteile des Obersten
Gerichtshofs ausfiihren. Der historische
Ursprung soll aber nicht daran hindern,

das’| Verbot flexibel und das heif3t
dem jeweiligen gesellschaftlichen
und"  kulturellen  Entwicklungsstand

entsprechend auszulegen *. Mafstibe
seien der Menschenwiirde und den
allgemeinen Anschauungen der
Offentlichkeit zu entnehmen. Die Methode
der Todesstrafe wurde im Hinblick auf
Grausamkeit aus  unterschiedlichen
Perspektiven thematisiert. In einem Urteil,
in dem es um die Verfassungsmagigkeit
des ,elektrischen Stuhls” ging, fiihrte der
Oberste Gerichtshof aus, dass eine Strafe
dann grausam sei, wenn ihr Vollzug Folter
oder hinaus gezogertes Sterben beinhalte,
etwas was ,liber das bloSe Ausldschen

¢ Schabas, W.A.: The Death Penalty as Cruel Punishment
and Torture. Capital Punishment Challenged in the World s
Cuurts, Combridge 1996, S, 11,

¥ Jescheck, H-H., Weigend, T: Lehrbuch des Strafrechis.
Allgemeiner Teil, Berlin 1996, 5,13
¥ Flanders, C.: Shame and the Meaning of Punishment.

Cleveland State Law Review 552007), 5. 1-27.
 Flanders, Coa.a. O, 2007, 5.4,

2 Wilkerson v, Utah, 99 1. 5. 130 (1879); Woems v. United
States. 217 LS, 349, 373 (1910); Trop v. Dulles, 356 U.S, #6,
101 (1954},
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eines Lebens hinausgehe” *. Es ging in
diesem Fall um einen Verurteilten, bei
dem ein erster Versuch der Elektrokution
nicht zum Erfolg gefiihrt hatte, und
in dem (auch) argumentiert wurde,
eine  Wiederholung der Exekution
sei als grausam einzustufen. In der
Entscheidung, die die Exekution auf
dem elektrischen Stuhl als nicht durch
den 8. Zusatzartikel verbotene Strafe
interpretierte, wurde darauf abgehoben,
dass ein unvorhersehbares Ereignis, das
zum Abbruch eines Exekutionsversuchs
fiihrte, der sich daran anschlieBenden
Hinrichtung ~ kein  Element  von
Grausambkeit hinzufiige. Denn darin liege
keine Absicht, unnitige Schmerzen oder
Qual zu verursachen. Die Grausamkeit,
gegen die die Verfassung schiitzt, sei
eine Grausamkeit, die in der Methode
der Hinrichtung liege (und/ darauf
ausgerichtet sei, unnéotige. Schmerzen
zuzufiigen) und nicht das Leiden, das
notwendigerweise mit“jeder Exekution
verbunden sei. In-der Folge verlagerte
sich die juristische Auseinandersetzung
auf die Frage:derVorhersehbarkeit und
der Vermeidbarkeit des Risikos ' der
Zufiigung', von. erheblichen Schmerzen
beim Vollzug der Todesstrafe durch die
Giftspritze *. Diese Auseinandersetzung
hat zu 'tun mit der Verwendung von drei

nacheinander intravends:  zugefiihrten
Mitteln:  zunichst ~ Thiopental, das
als  Schlaf-'". bzw. = Narkosemittel
Schmerzunempfindlichkeit zur Folge
hat, sodann Pancuroniumbromid,
das. Muskellshmung und Ersticken

durchi Ausfall der Lungenfunktionen
ausldst sowie Kaliumchlorid, das in der
gegebenen Dosis zu einem Herzstillstand
filhrt.  Sowohl  Pancuroniumbromid
als auch Kaliumchlorid wiren ohne
vorherige Infusion von Thiopental -
dies ist nicht weiter umstritten - mit
erheblichen Schmerzen bzw. einem
Erstickungstod bei vollem Bewusstsein
T In re Kemmler, 136 U.S. 436 (1890), 5. 47; Gregg v. Geor-
gia, 428 U.S. 153,96 5. Ct. 2009, 49 L.Ed.2d 859 (1970).

% Hill v. McDonough 1265, Ct. 2096 (2006).

verbunden. Besondere  Bedeutung
kommt dabei den Fragen zu, ob ein
vorhersehbares Risiko unnétiger
Schmerzen deshalb besteht, weil eben
keine Arzte die Infusionen vornehmen
und hieraus ein erhohtes Risiko micht
wirksamer Anwendung des Thiopentals
folge, und ob das Hinrichtungsprotokoll
die Priifung der Wirksamkeit des
Narkosemittels vorsehen. 'miisse. Die
weiter oben erwshnte Exekution des
Angel Diazhatden Verdachtunwirksamer
Verabreichung von Thiopental ausgeldst,
weil offensichtlich das Mittel wegen
eines Fehlers .des Personals subkutan
injiziert wurde. Tatséchlich wurden das
Hinrichtungsprotokoll in<Florida in'der
Folge gedndert und /die Verpflichtung
eingefiihrt, sofort. nach Zufiihrung
des Narkosemittels festzustellen,
dass tatsachlich Bewusstlosigkeit
herbeigefiihrt', worden ist. In den
gerichtlichen Auseinandersetzungen kam
es jzu unterschiedlichen Beurteilungen
der Frage, ob und inwieweit medizinisch
geschultes Personal bei Exekutionen
zur“Verhinderung verfassungswidriger
(grausamer) Totungen hinzugezogen
werden muss und welche Konsequenzen
aus der eine Teilnahme grundsitzlich
ablehnenden Haltung der amerikanischen
Vereinigungen ~ von  Arzten  und
Krankenpflegern folgen sollten und
ob die Frage des Risikos der Zufiigung
(nicht beabsichtigter) Schmerzen fiir die
Feststellung von Grausamkeit iiberhaupt
relevant sein sollte .

33

¥ Zusammenfassend Denno. D. W.: The Lethal Injection
Quandary: How Medicine Has Dismantled the Death Pen-
alty. Fordham Law Review 76(2007). S. 49-128; vgl. die
Entscheidung des 9. Circuit Court. Morales v. Hickman,
438 F. 3d 926. 931 (2000) fiir Kalifornien, die offensichtlich
dazu fihrte, dass nach dem vergeblichen Versuch. die
Anordnung, zwei Andsthesisten die Bewusstlosigkeit nach
der Verabreichung von Thiopental feststellen zu lassen, zu
erftllen. in Kalifornien bis heute keine Exckutionen mehr
durchgefithrt worden sind.

54 Vgl hierzu die verschiedenen abweichenden Meinun-
gen in der Entscheidung Supreme Court ot the United
States, Baze et al. v. Rees, Commissioner, kentucky Depart-
ment of Corrections, et al.. certiorari to the Supreme Court
of Kentucky, 16, April. 2008, No. 07-5439.
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Der Diskurs zur Frage, inwieweit
der Vollzug der Todesstrafe grausam
ist, verweist somit in den USA auf die
Methode der Exekution und ob sich
in bestimmten Exekutionsprotokollen
ein bewusst hingenommenes und
vermeidbares Risiko von (ausgedehnten)
Schmerzen und (wahrgenommenem)
verzogertem Sterben realisiert.
Vergleichbare Entwicklungen sind auch
in der Rechtsprechung des Européaischen
Gerichtshofs fiir Menschenrechte
festzustellen. Fiir die Annahme von
Grausamkeit wird manchmal ein
subjektives Element von Absicht (der
Zufiigung von Schmerzen oder Leid)
verlangt **. Allerdings hat der Europaische
Gerichtshof fiir Menschenrechte im Fall
Soering auf eine objektive Analyse der
Bedingungen des Lebens in der Todeszelle
abgestellt *. Dabei maf der Gerichtshof
dem Argument, die Verzogerungen
wiirden ja durch den Verurteilten-selbst
bewirkt, keine Bedeutung: zu. Denn
angesichts des drohenden Todes wird
ein Mensch eben alles nutzen, was
zur Verzogerung des Todeseintritts
geeignet “ist., Das lange Warten auf die
Exekution, ist “auch im Zusammenhang
mit “wden Beschwerdemechanismen
des! _ Internationalen . Pakts. {ber
Biirgerliche und Politische. “Rechte,
denjenigen der Amerikanischen
Menschenrechtskonvention sowie in
Entscheidungen. des ,Privy Council”
(Judicial,“Committee, Oberstes Gericht
fiir eine Reihe:Common Wealth Staaten,
insbesondere in der Karibik) thematisiert
worden .

rechtlichen
und in

Gemeinsam ist den
Debatten in Nordamerika

" Schabas, WA The Death Penalty as cruel Punishment
and Torture Capital Punishment Challenged in the World «
Caourts Cambnidge 149

“  Soering v. The United Kingdom Application HNo.
1443%/5%; s g). hierzu auch Hudson, I Does the Death Row
Phenomemon Violat: a Prisoner’s Human Rights under
i tional Law? I Journal of | ional Law
112000), S. 833856,

“ Hierzu Hood, R.. Hovle, C.: Jhe Death Penalty Oxford
2008

P
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Europa, dass die Todesstrafe nicht
unter der Fragestellung der Verletzung
des Rechts auf Leben (Art. 2 EMRK)
oder der Menschenwiirde erortert
wird. Vielmehr ist es die Grausamkeit,
die in der Vollstreckung liegt, die die
menschenrechtlichen  Diskurse. “.zur
Todesstrafe bislang beherrscht *

Die  Todesstrafe +~wird dann
als  unverhaltnisméBiger- staatlicher
Eingriff in , Grundrechte diskutiert.
Das VerhiltnismaBigkeitsprinzip = setzt
staatliche Eingriffeeinem dreistufigen Test
aus, .der 'Geeignetheit, Erforderlichkeit
und, VerhdltnismaBigkeit im  Engeren
zu_PriifmaBstdben macht. Thematisiert
werden in diesem Zusammenhang die
mit staatlicher Strafe verfolgten Ziele, die
in dem Schutz zentraler Rechtsgiiter bzw.
Interessen bestehen. Eine grundsatzliche
Geeignetheit 'der Todesstrafe zum
Lebensschutz kann sicher nicht bezweifelt
werden. Die Erforderlichkeit dagegen ist
offensichtlich nicht gegeben, denn die
lebenslange Freiheitsstrafe fithrtnach allen
vorliegenden Erkenntnissen ebenfalls zur
Pravention zukiinftiger Angriffe auf das
Leben durch die verurteilte Person.

1.2Strafzumessung, ~ Ermessen  und
absolute Strafandrohung

Ein zweiter Diskurs bezieht sich
auf die Zumessung der Strafe und die
Frage, fiir welche Taten und Titer die
Todesstrafe als schuldangemessene Strafe
in Betracht gezogen werden darf. Der Tod
stellt eine absolute und unwiderrufliche
Strafe dar. Von daher sieht sich die
Todesstrafe dem Problem ausgesetzt,
welche Straftaten fiir eine solche absolute
Strafe vorgesehen werden diirfen. Das
Problem besteht insoweit darin, solche
Taten zu identifizieren, die einen Grad
von Schwere aufweisen, die alle anderen
Gesichtspunkte in der Bestimmung der
Schuld des Taters in den Hintergrund

* Nowak, UN. Covenant on Civil and Political Rights. 2.
Aufl., Kehl 2005, 5,142
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treten lassen mssen. In der Geschichte
der Todesstrafenpolitik duBerte sich dieses
Problem in Europa in der bereits im 19.
Jahrhundert einsetzenden Beschrankung
der Todesstrafe auf besonders qualifizierte
vorsitzliche Tétungsdelikte *. In den
Minimumstandards  der  Vereinten
Nationen wird zum Ausdruck gebracht,
dasssichdieTodesstrafeauf dieschwersten
Straftaten (vorsitzliche Straftaten mit
Todesfolge oder anderen vergleichbar
schweren Folgen) beschrinken miisse
%, Allerdings wird in der Gesetzgebung
von Staaten, die die Todesstrafe vorsehen
und anwenden, deutlich, dass Ermessen
und  Beurteilungsspielriume  immer
vorhanden sind.

Der Kontrolle von Ermessen in der
Handhabung der Todesstrafe durchidie
Gerichte wird vor allem in den USA'gro-
Be Aufmerksamkeit gezollt. Hier geht es
auch um die Vorhersehbarkeit der Strafe
sowie ihrer Vollstreckung und vor allem
die Diskriminierung von, Minderheiten
und Randgruppen der Gesellschaft . In
Untersuchungen zur Anwendung'der To-
desstrafe-wird ‘aber‘immer wieder nach-
gewiesen, dass die Todesstrafe lediglich
fir einen kleinen Ausschnitt 'an Taten,
fir die die Todesstrafe prinzipiell in Be-
tracht kdme, verhiangt.wird. So wird aus
den USA berichtet, dass zwischen 6 und
15% der Angeklagten, die im Prinzip zum
Tode hitten verurteilt werden kénnen 2,
tatsachlich zum Tode verurteilt werden.
Blicktman auf die Vollstreckung von To-
desurteilen, so ldsst sich eine Exekution
pro 100 Fille beobachten, in denen die To-
desstrafe hitte verhdngt werden kénnen

* Mikhlin, AS.: The Death Penalty in Russia. The Hague,
London, Boston 1999.

® Economic and Social Council; Safeguards guaranteeing
protection of the rights of those facing the death penalty.
1984/50.

“ Jacobs, D., Qian, Z.: Who Survives on Death Row? An
Individual and C: | Analysis. Ameri iolosical
Review 72(2007), S. 610-632

“ Baldus, D.C., Woodworth, G., Pulaski, Ch.R.: Equal Jus-
tice and the Death Penalty. Boston 1990, S. 235-237.

B
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“. Allerdings liegen einzelne Staaten der
USA, in denen die Todesstrafe angedroht
und verhdngt wird, in ihrem Verhiltnis
zwischen der Anzahl von Todesurteilen
und Exekutionen extrem auseinander. So
wurden in Virginia zwischen 1977 und
2007 148 Todesurteile verhiangt.und da-
von 98 vollstreckt (0,66 Exekutionen pro
Verurteilung); in Pennsylvania liegt das
Verhiltnis demgegeniiber bei 0,009 (345
Todesurteile und 3.Exekutionen) “. Die
Volistreckung eines Todesurteils ist in
den USA je nach Sichtweise vom Zufall
oder von Willkiir abhingig, eine systema-
tische-Selektion entlang des Kriteriums
des.,schwersten Verbrechens” ist nicht
zu beobachten *°. Vergleichbare Informa-
tionen sind fiir Russland vorhanden. Dort
istiim Jahr 1996 in 3% von Fallen des er-
schwerten Mordes, fiir die die Todesstra-
fe verhingt werden kanm, ein Todesurteil
ergangen *. Daneben wird auf regionale
Ungleichheiten in der Anwendung der
Todesstrafe %, auf die Konzentration auf
untere soziale Schichten sowie ihre Ab-
hingigkeit vom Zugang zu effektiver
Strafverteidigung hingewiesen *. Beson-
dere Bedeutung (auch fiir die Frage der
abschreckenden Wirkung der Todesstra-
fe) hat der Befund, dass die Todesrate in
amerikanischen Todestrakten nur etwa
doppelt so hoch liegt wie die auf Gewalt
** Vgl Nakell, B, Kenneth, A.H.: The Arbitrariness of the
Death Penalty. Philadelphia 1987: Baldus, D.C.. Wood-
worth, G., Pulaski, C.A.: Arbitrariness and Discrimination
in the Administration of the Death Penalty: A Challenge to
State Supreme Courts. Stetson Law Review 1986, 5. 133-261.

h Thinfe death.
P Y

~ www.d

* Karamouzis, S.T., Harper, D.W.: An Artificial Intelligence
System Suggests Arbitrariness of Death Penalty. Interna-
tional Journal of Law and Information Technology 16{2007),
S.1.7.

* Mikhlin, AS.: The Death Penalty in Russia. The Hague,
London, Boston 1999, S. 67.

@ Vel A i

1996, 5.135.

* Bright, St. B.: Counsel for the Poor: The Death Sentence
Not for the Worst Crime but for the Worst Lawyer. The Yale
Law Journal 103(1994), S. 1835-1883; Dieter, R.C.: With Jus-
tice for Few: The Growing Crisis in Death Penalty Repre-
sentation. Death Penalty ion Center. Washi;
October 1995; American Bar Association: Gideen's Broken
Promise: American’s Continuing Quest for Equal Justice. A
report on the American Bar Association’s Hearing on the
Right to Counsel in Criminal Proceedings. 2004

.org/ executio

ty V publik China. Bonn
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und Unfélle zuriickzufiihrende Todesra-
te fiir amerikanische Ménner insgesamt.
Vermutlicher ist die Sterbequote in den
Todestrakten gar geringer als die Sterbe-
quote von Gewalttatern, die sich in Frei-
heit (insbesondere auch von Personen,
die sich in gewalttitigen Drogenmairkten
bewegen)und nicht in einer Todeszelle
befinden *°.

4.3 Justizirrtum und Todesstrafe

Neuerdings kommt dem Diskurs
tiber Justizirrtiimer und Todesstrafe und
damit dem Risiko der Exekution Unschul-
diger wieder besondere Bedeutung zu ™.
Dies ist teilweise auf die schnelle Entwick-
lung und das Potenzial der DNA-Unter-
suchung zuriickzufiihren ™. Auch in Eu-
ropa war dem Problem der Vollstreckung
einer wegen eines Fehlurteils ergangenen
Todesstrafe seit der Aufklarung grofe
Aufmerksamkeit gewidmet worden 7.
Insbesondere in deniparlamentarischen
Debatten um die Abschaffui g der Todes-
strafe in England nahm:das Problem’der
Exekution Unschuldiger einen prominen-
ten Platz einy””.'Die Ursachen fiir Fehlur-
teile sind vielfaltig. Jedoch diirften falsche
Gestindnisse eine ebenso grofe Rolle
spielen wie fehlerhafte Zeugenaussagen
oder die Manipulation von Beweismit-
teln durch die Strafverfolgungsbehérden

* Katz, L., Levitt, S.D., Sh ich, E.: Prison Conditi
Capital Punishment, and Deterrence. American Law & Eco-
nomics Review 5(2003), S. 318-343.

™ Unnever, ).D., Cullen, F.T.: Executing the Innocent and
Support for Capital Punishment: Implications for Public
Policy. Criminology and Public Policy 4(2005), S. 3-38

7 Dieter, RC.: A Crisis of Confidence: Americans’ Doubts
About the Death Penalty. A Death Penalty Information Cen-
ter Report, Washington 2007, S. 3f.

7 Bedau, H.A.: Bentham’s Utilitarian Critique of the Death
Penalty. The Journal of Criminal Law and Criminology
74(1973), S. 1033-1065, 5. 1052f.

7 Tuttle, E.A.. The crusade against capital punishment in
Great Britain. Chicago 1961; so wurde im Ubrigen zuletzt
ein im Jahr 1950 in Liverpool vollstrecktes Todesurteil im
Jahr 2003 nach einer Wiederaufnahme wegen durch die Po-
lizei drickter Zeuger 1B gehoben, news.bbc.
co.uk/2/hi/uk_news/england/ merseyside/2978838.stm.
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. Neuere Forschungen in den USA un-
terstreichen das besondere Problem von
Fehlurteilen. Zwischen 1977 und 1996
wurden 5154 Zuginge zu Todeszellen
registriert. Aus dieser Gruppe wurden
358 Personen exekutiert **. Zwischen 1977
und 1997 wurden allerdings 75 zum Tode
Verurteilte aus dem Gefangnis_entlassen
(nach bis zu 10 Jahren Aufenthalt in der
Todeszelle), weil in““Wiederaufnahme-
verfahren neue Beweismittel eingefiihrt
werden konnten;-die wenn nicht die Un-
schuld belegten, so doch erhebliche Zwei-
fel an der Schuld begriindeten . Damit
entfallt auf etwa 50 zum Tode Verurteilte
eine Person, die offensichtlich’zu Unrecht
zum Tode verurteilt worden ist.

4.4 Generalprivention, . Absclreckung
und die Todesstrafe

Dieabschreckende Wirkung der
Todesstrafe ist vor allem in den USA in
zahlreichen 'Untersuchungen erforscht
worden 7. In diesem Zusammenhang
wurden . (und werden) auch andere
Annahmen zu Auswirkungen
der " Todesstrafe, wie beispw. die
,Brutalisierungshypothese” (Exekutionen
fihren zu einem  Anstieg von
Totungsdelikten) ™, die Abhéngigkeit der
Wirkungvom AusmagderMedienberichte
7 oder Verschiebungseffekte (Exekutionen

™ Bedau, H.A,, Radelet, M.L.: Miscarriages of Justice in Po-
tentially Capital Cases. Stanford Law Review 40(1987), S.
21-179, S. 56ff.

™ Bureau of Justice Statistics: Bulletin. Capital Punishment
1996. Washington 1997, 5.1-2.

7 USA Today, Friday 13rd November 1998, S. 14A.

7 Zusammenfassend Albrecht, H.-].: Generalprivention. In:
Kaiser, G. et al. (Hrsg.): Kleines Kriminologisches Worter-
buch. 3. Aufl,, Heidelberg 1993, S. 157-164.

™ Bowers, W. J.: The effect of executions is brutalization,
not deterrence. In: Haas, K.C., Inciardi, J.A. (Hrsg.): Capital
punishment: Legal and social science approaches. Newbury
Park 1988, S. 49-89; Bailey, W.C.: Deterrence, Brutalization,
and the Death Penalty: Another Examination of Oklahoma's
Return to Capital Punishment. Criminology 36(1998), S. 711-
736; Shepherd, ] M.: D versus lization: Cap-
ital Punishment s Differing Impacts Among States. Michi-
gan Law Review 104(2005), S.:203-255.

™ Phillips, D. D . (1980). The deterrent effect of capital pun-
ishment: New evidence on an old controversy. American
Journal of Sociology 86(1980), S. 139-148.
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fihren zZu einem kurzfristigen
Ruckgang der  Totungskriminalitat,
der nach einigen Tagen/Wochen in
einen Anstieg umschligt) *. Dabei
standen zunichst Vergleiche zwischen
Staaten ohne Todesstrafe und Staaten
mit Todesstrafe im Vordergrund, aus
denen die von Kriminologen weithin
geteilte  Schlussfolgerung  gezogen
wurde, dass es fiir die Entwicklung der
Toétungskriminalitit keinen Unterschied
ausmache, ob die Todesstrafe fiir
Mord angedroht wird oder nicht ®. Als
besonders einflussreich erwiesen sich in
den 1970er Jahren Untersuchungen auf
der Grundlage 6konometrischer Analysen
von Zeitreihendaten der Verhidngung
und Vollstreckung der Todesstrafe
sowie der Tétungsdelikte. Ehrlich, ein
amerikanischer Okonom, schloss aus einer
Untersuchung von Tétungskriminalitat
und Exekutionen im Zeitraum 1933
- 1969, dass mit einer Exekution.7 bis
8 Totungsdelikte verhindert werden
konnten ®2. Re-analysen der von Ehrlich
untersuchten Daten kamen allerdings
zu dem Ergebnis; dass der von Ehrlich
berichtete starke Zusammenhang ‘dann
verschwindet, 'wenn die letzten'(5) Jahre
aus der Zeitreihe herausgenommen
werden (diese waren durch einen starken
Anstieg der vorsitzlichen Totungsdelikte
und durch einen .drastischen Riickgang
der Exekutionen, (kurz vor der Beginn
des 1968 beginnenden und bis 1972
reichenden Moratoriums) gekennzeichnet
¥, Allerdings werden &konometrische

* McFarland, 5. G.: Is capital punishment a short-term de-
terrent to homicide? A study of the effects of four recent
American executions. Journal of Criminal Law and Crimi-
nology, 74(1983), S. 1014-1030.

" Sellin, T.: Capital punishment. New York 1967, S, 138;
zusammenfassend Hood, R.: The Death Penalty. A World-
Wide Perspective. Oxford 199, S, 180-212.

** Ehrlich, |.: The Deterrent Effect of Capital Punishment:
A Question of Life and Death, American Economic Review
65(1975), S. 397-417; Ehrlich, 1.: Capital Punishment and De-
terrence: Some Further Thoughts and Additional Evidence.
Journal of Palitical Economy 85(1977), S. 74-88.

* Bowers, W. ], Pierce, G.: The illusion of deterrence in
lsaac Ehrlich’s research on capital punishment. Yale Law
Journal, 85(1975), S. 187-208; Yunher, J.: Is the death penalty
a deterrent to homicide? Soniwe time series evidence. Journal
of Behavioral Economics, 5(1976), S. 1-32.

Analysen bis heute mit unterschiedlichen
Resultaten durchgeftthrt . So wird aus
einer Untersuchung der Periode 1977 -
1997 berichtet, dass mit einer Exekution
5 Tétungsdelikte verhindert wiirden und
mit einer Umwandlung eines Todesurteil
in eine Freiheitsstrafe 5 zusdtzliche
Totungsdelikte einhergingern. *. Eine
andere Untersuchung kommt zu dem
Schluss, dass mit einer Exekution gar
18 Toétungsdelikte!, verhindert werden
konnten *. Die neueste Studie dieser
Art wurde fir Texas ebenfalls mit dem
Ergebnis messbarer Abschreckungseffekte
der Todesstrafe durchgefiihrt ¥::In einer
zusammenfassenden Untersuchung
zu abschreckenden und sichernden
Effekten von Kriminalstrafen, die bereits
1978 durch die amerikanische Nationale
Akademie der Wissenschaften veranlasst
wurde ¥, wurde allerdings auf Mangel des
okonomischen;. ' Untersuchungsansatzes
hingewiesen %, die bis heute nicht
ausgerdumt sind.

Die  rmangelnde  Aussagekraft
dieses  Untersuchungsansatzes  wird
zurlickgefiihrt auf die  geringen
Fallzahlen von Todesurteilen und

“  Zusammenfassend Weisberg , R.: The Death Penalty
Meets Social Science: Deterrence and Jury Behavior Under
New Scrutiny. Annual Review of Law and Social Sciences
1(2005), S. 151-70.

* Mocan, H.N.. Gittings. RK.: Getting Off Death Row:
Commuted Sentences and the Deterrent Eifect of Capital
Punishment. Journal of Law and Economics 46(2003), S.
453478, 5. 453,

& Dezhbakhsh, H.. Rubin, P.H., Shepherd, J.M.: Does Cap-
ital Punishment Have a Deterrent Effect? New Evidence
from Postmoratorium Panel Data. American Law and Eco-
nomics 5(2003); 5. 344-376, S. 4.

" Land. K.C, Teske, R.C., Zheng, H.: The Short-Term Ef-
fects of Executions on Homicides: Deterrence, Displace-
ment, Or Both? Criminology 47(2009). S. 1009-1043, mit dem
Hinweis, pro Exekution witrden in Texas 2.5 Totungsdelikte
verhindert; allerdings wird auf eine zeitliche Verlagerung
hingewiesen, die sich nach 12 Monaten noch in der Verhin-
derung von 0,5 Tétungsdelikten pro Exekution Suslere.

“ Blumstein, A. u. a.: Deterrence and Incapacitation: Esti-
mating the Effects of Criminal Sanctions on Crime Rates.
National Academy of Sciences, Washington 1978,

™ Klein, L.R. u. a.: The Deterrent Effect of Capital Punish-
ment: An A of the Esti n: BI in, A. u.
a. (Hrsg.): Deterrence and Incapacitation: Estimating the
Effects of Criminal Sanctions on Crime Rates. Washington
1978, S. 336-60.




Legal Thoughts: Reflection

Exekutionen sowie extreme Verteilungen,
die dadurch bedingt sind, dass sich
Exekutionen nach der Wiederaufnahme
von Hinrichtungen im Jahr 1977 auf
Texas und wenige andere Bundesstaaten
konzentrieren ®. Ferner werden solche
Bedingungen nicht einbezogen, die die
Entwicklung der Tétungsdelikte erkliren
kénnten und vor allem mangelt es an
der Erfassung der moglicherweise auf
die lebenslange Freiheitsstrafe ohne
Entlassungsméglichkeit zuriickgehenden
Effekte *

Jedoch haben sich die aus
Skonomischen Untersuchungen der oben
dargestellten Art abgeleiteten Ergebnisse
in Form eines Verhdltnisses von
Exekutionen zu geretteten Menschenleben
vor allem in Medien, Politik- und
Offentlichkeit als wirksam erwiesen. Sie
waren Gegenstand parlamentarischer
Anhdrungen im Zusammenhang" mit
Uberlegungen, die Todesstrafe wieder
einzufiihren . Die hieraus r2sultierenden
Debatten shnelniden Diskursen, die sich
um die so ‘genannte ,Rettungsfolter”
und den.Abschuss von Flugzeugen, der
ihren Einsatz als Bombe verhindern soll,

* Donohue, }.)., Wolfers, J.: The DeathPenalty: No Evidence
for Deterrence. The Berkeley Electronic Press. April 2006, S,
14,

“ Fagan ).: Death and Deterrence Redux: Science, I.aw and
Causal ing on Capital Punish Ohio State jour-
nal of Criminal I.ass 4(2006), 5. 255-320, S, 269ff

“ Fagan. )iz Deterrence and the Death Penalty: A Crilical
Review of New Evndence Testimony to the New York
State A bly 5 C ittee on Codes, Assembl

in den letzten Jahren entwickelt haben %,
Abschreckung und die damit verbundene
Verhinderung von  Totungsdelikten
werden gegen die Totung eines
schuldigen Straftdters zur Abwigung
gebracht *, so wie die durch Tortur.eines
Tatverdichtigen abgepresste Information
gegen das Leben eines Entfiihrungsopfers
oder die Bedrohung Tausender durch
Massenvernichtungswatfen jabgewogen
wird. Ein utilitaristisches Argument
schliipft in einen. moralischen Mantel
und diese Moral erhebt die Tétung eines
Menschen dann zZur staatlichen Pflicht,
wenn, das;, Unterlassen dieser’ Tétung
den "Tod von unschuldigen' Personen
bedeuten wiirde. Entwaffnend ist freilich
nicht die simple Abwégung von Tortur
gegen Leben oder eines einzelnen Lebens
gegen das Leben Vieler (Unschuldiger).
Entwaffnend ist vor allem der Umgang
mit der~dahinter stehenden Empirie,
den Daten und den Unsicherheiten, die
damit verbunden sind. Immerhin geht
es um Aussagen auf der Grundlage
der; statistischen Instrumente und
der Modelle einer Disziplin, die nicht
dazu'in der Lage ist, den Kurs des US-
Dollars genau vorherzusagen; fiir den
Fall einer Exekution aber in der Lage
sein will, zu prognostizieren, dass
eine einzige Exekution wahlweise 5, 7
oder 18 Morde innerhalb eines Jahres
verhindern kann. Nun kann man
auf der Grundlage derselben Daten
natlirlich auch vorhersagen, dass durch
die Nichtexekution von Verurteilten in
solchen Staaten, in denen die Todesstrafe

Standing Commitiee on Judiciary and A blv Standing

Committee on Correction. Hearings on the Future of ¢ ap

ital Punishment in Uw State of New York, 21, Januar 2005;

Fagan, ) - Public Policy Choices on Deterrence and the Death
Penalty: A Critica) Review of New Evidence. Testimony be-
fore thw Joint Commitiee on the fudiciary uf the Massachu-
setts Legislature on House Bill 3834, “An Acl Keinstating
Capilal 'unich in the C. h”, 14. Juli. 2005;
Rubin. " H.: Statistical Evidence on Capital Punishment and
the Deterrence of Homicide. Written Testimony ot the Seo-
ab: Judiciary Committee on the Constitution, Civil Rights,
and Propurty Rights Atlanta, 1. Februar, 2006; Muhlthausen,
D Thi: Death Peralty Deters Crirme and Saves Lives, Tesli-
mony delivered on June 27, 2007, before the Subcommittee
on the Constitution, Civil Rights, and Property Rights of the
Comnitues on the Judiciary of the United States Senate,
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” Bowden. M: The Dark Art of Interrogation. The Atlan-
tic Monthly, Oktober 2003;  Brugger, W.: [ rf dee Staat
ausnahmsweise Joltern? Der Staat 35(1996). S, 67-97; Jahn.
M.: Gute Fulter - Schlechte Folter? Straf. riassungs- und

vilkerrechtliche Anmerkungen zum Begriff . Folter” i
Spannungsfeld von I'rivention und Repression. ki

afl B7(200H), S. 24-49; Kreuzer, A Zur Not cin biss-
chen Folter? Dishu

ch polizedicher |, Rettungsfo
tschbe, I, (Hrsg.): Rettungsfolter im modernen Red!
a? kipe \’--mrlun);. Bochum 20058, 5, 3349,

“ Sunstein, C.R., Vermey
Al Kequired? Acts, Omis:
Stantord Law Review SH(200

A s Capital Punishment Mor-
ons, and Life-Life Tradeofis.
S, 707750,
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fur Mord eben nicht vorhergesehen
ist, ebenso gut dieselbe Anzahl von
Morden verhindert werden kann *.
Auch im Zusammenhang mit einem
anderen sensiblen Thema, dem Recht
auf Besitz und das Mitsichfiihren von
Schusswaffen konnen vergleichbare
Auseinandersetzungen beobachtet
werden *.

Die Debatten zur abschreckenden
Wirkung der Todesstrafe sind aus
Uberlegungen  intuitiver  Plausibilitat
von Entwicklungen und Verteilungen,
die in dem Typ von Forschung von
Sellin und anderen vorgeherrscht hat
%, iibergegangen in die Diskussion von
Detailproblemen der Mathematik sowie
der Spezifizierung von Modellen und
deren statistischer Uberpriifung. Gerade
die intuitive Plausibilitit, die sich’aus
Vergleichen ergibt, zeigt. allerdings
immer noch, dass es in den USA wenig
iiberzeugend erscheint;, angesichts der
Praktiken eine abschreckende Wirkung
der Todesstrafe zu ‘erwarten. Denn
die Exekutionswahrscheinlichkeit. von
mannlichen ' Insassen der Todestrakte
liegt wie. "weiter oben ™ bereits
ausgefiihrt nur etwa doppelt so
hoch _wie die Wahrscheinlichkeit " fiir
Mainner, auerhalb des Gefangnisses an
Unfillen oder Gewalt zu sterben. Die
Mortalitétsziffern, sind demgegeniiber
deutlich erhoht,;;und sehr wahrscheinlich
héher als” die 'von Todeszelleninsassen,
bei Mitgliedern aktiver Gangs oder im
Straendrogenhandel ™.

“ Males, M.: Death Penalty and Deterrence: The Last Word.
Center on Juvenile and Criminal Justice, April 2008, www.
ccj.org,

* Bronars. $.G., Lott, .R.: Criminal Deterrence, Geograph-
ic Spillovers, and the Right to Carrv Concealed Handguns.
The American Economic Review S8(1998), S. 475-479; Dezh-
bakhsh, H., Rubin, P.H.: Lives Saved or Lives Lost? The Ef-
fects of Concealed-Handgun Laws on Crime. The American
Fconomic Review 53(1998), 5. 408474,

7 Sellin, T.: The death penalty. Philadelphia 1959,

" Katz, L., Levitt, S.D., Shustorovich, E.: Prison Conditions,
Capital Punishment, and Deterrence. American Law and
Economics Review 5(2003), S. 3158-343. S 319f.
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Die Beweislast flir einen
abschreckenden Effekt der Todesstrafe
obliegt dem Staat, der die Todesstrafe
einfithrt oder aufrecht erhdlt ®. Zwar
ist nicht damit zu rechnen, dass die
Debatten tiber abschreckende Effekte der
Todesstrafe in naher (oder auch ferner)
Zukunft abgeschlossen werden konnten.
Doch gibt es keine plausiblenHinweise
darauf, dass ein abschreckender Effekt
tatsachlich iiberzeugend nachgewiesen
werden kénnte '*. Insoweit lasst sich aber
aus generalpraventiven Begriindungen
keine tragfahige-Basis fiir die Todesstrafe
ableiten.

45
Todesstrafe

Offentliche  Meinung  und

Die eingangs angesprochenen, eher
ablehnenden Reaktionen im Parlament
auf die Ankiindigung des Prasidenten
der Mongolei zur Abschaffung der
Todesstrafe |beruhen wohl auch auf
der Auffassung, dass die Bevolkerung
die . Todessirafe ganz iiberwiegend
unterstiitzt. Die 6ffentliche Meinung wird
auchin-anderen Lindern als Begriindung
fir die Beibehaltung der Todesstrafe
herangezogen '"'. Die Begriindung stiitzt
sich auf die positive Generalpravention
und damit auf die Uberlegung, dass
die offentliche Meinung aus Griinden
der Bewahrung der Rechtstreue der
Bevolkerung und zur Erhaltung des
** Grahl-Madsen, A.: The Death Penalty. The Moral, Ethical,
and Human Rights Dimensions: The Human Rights Per-
spective. Revue Internationale de Droit Penal. La Peine de
Mort. The Death Penalty. Travaux de la Conférence Interna-
tionale tenue a 1" Institut Supérieur International de Scienwes

Criminelles Syracuse - ltalie. 17 au 22 mai 1988. 58(1987), S.
567-582, 5. 579,

' Vyl. hierzu auch Chan, J., Oxley. D.: The deterrent effect
of capital punishment: A review of the research evidence.
Crime and Justice Bulletin. Contemporary Issues in Crime
and Justice. NSW Bureau of Crime Statistics and Research,
Oktober 2004.

"Vl beispw. fir China Hu Yun Teng: On the Death Pen-
alty at the Turning of the Century. In: Nowak, M., Nin, C.
(Hrsg.): EU-Cina Human Rights Dialogue. Proceedings ot
the Second EU-China Legal Expert Setninar held in Beijing
on 19 and 20 October 1998, Wien 2000, S. 88-94, S. 93; Scha-
bas, W.A.: Public opinion and the death penalty. In: Hodgk-
inson, P. (Hrsg.): Capital Punishinent. Strategies for Aboli-
tion. Cambridge 2004, S. 309-331.
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Die deutlichen Hinweise darauf, dass
die offentliche Meinung gegentiber der
Todesstrafe inkonsistent, fiir kurzfristige
Schwankungen anfillig und in hohem
MaBe wandlungsfshig ist '™, unterstrei-
chen die Bedeutung, die politischen Eliten
in der Formung der 6ffentlichen Meinung
und im Prozess der Abschaffung der To-
desstrafe eigen ist '7. Die Forschungen
belegen seit langer Zeit, dass sich eine in-
formierte und vor verschiedene Alternati-
ven gestellte offentliche Meinung anders
duBert als die lediglich mit der Frage , Fiir
oder gegen die Todesstrafe” konfrontierte
offentliche Meinung. Denn bei den glei-
chermaflen zur Verfiigung stehenden Op-
tionen ,Todesstrafe” ,Lebenslange Frei-
heitsstrafe ohne Entlassungsméglichkeit
mit zusitzlicher Wiedergutmachung?,
Lebenslange Freiheitsstrafe ohne Entlas-
sungsméglichkeit” und Lebenslange Frei-
heitsstrafe mit Entlassungsmdglichkeit”
entscheiden sich in den USA nur noch 33%
fiir die Todesstrafe ', wihrend etwa zwei
Drittel sich fiir die.Todesstrafe ausspre-
chen, wenn allein die Frage , Dafiir oder
dagegen” gestellt'wird . Die Abschaf-
fung der Todesstrafe - auch angesichts
einer die Todesstrafe stiitzenden 6ffentli-
chen'Meinung - hat politischen Eliten und
politischen Parteien bislang langfristig
jedenfalls nicht geschadet. Vielmehr kann
die politische Elite eine: Fiihrungsrolle
iibernehmen, denn iiber lingere Perioden
wird sich nachiden bisherigen Feststel-
lungen die offentliche Meinung dndern
und der politischen Entscheidung fiir die

™ Zimring, EE., Hawkins, G.: The Path Toward the Ab-
olition” of | Capital Punishment in the Industrial West.
Grahl-Madsen, A.: The Death Penalty. The Meral, Ethical,
and Human Rights Dimensions: The Human Rights Per-
spective. Revue Internationale de Droit Penal. La Peine de
Mort. The Death Penalty. Travaux de la Conférence Interna-
tionale tenue a1 Institut Superieur International de Sciences
Criminelles Syracuse - Italie. 17 au 22 mai 1988. 58(1987), S.
669-688, 5. 680.

" Zimring, F., Hawkins, G.: Capital Punishment and the
American Agenda. Cambridge 1986; Kelley. I.. Braithwaite,
J.: Public Opinion and the Death Penalty in Australia Justice
Quarterly 7(1990), S. 529 - 563.

"™ Death Penalty Information Center: The Death Penalty
2010. Year End Report. Washington 2010, 5. 1. .
" Gallup, In US., 64% Support Death Penalty in Cases of
Murder, 8. November 2010.
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faktische oder formliche Abschaffung der
Todesstrafe anpassen '". Dies entspricht
dem Forschungsstand zu Zusammenhin-
gen zwischen Kriminalpolitik und éffent-
licher Meinung im Allgemeinen. Denn es
sind die Kriminalpolitiker, die die Agen-
da der Kriminalpolitk und damit die
offentliche Meinung und die éffentliche
Sensibilitit (fiir bestimmte politische The-
men) jedenfalls mitbestimmen '".

5. Schlussfolgerungen

Die Abschaffung der Todesstrafe hat
sich in Europa {iber einen Zeitraum von
einem halben Jahrhundert volizogen. Fiir
die Abschaffung der Todesstrafe spielten
in den einzelnen Lindern verschiedene
Faktoren eine Rolle. Von besonderer
Bedeutung waren hier aber entweder
scharfe Briiche in ‘den politischen
Entwicklungen, die insbesondere durch
das Ende des Zweiten Weltkriegs, den
Ubergang von autoritiren Regimen zu
Demokratien und den sozio-politischen
Umbruch in den Lindern Mittel- und
Osteuropas markiert waren. Die Politik
der ‘Abschaffung wurde durch eine klare
Haltung des Europarats unterstiitzt,
die zur Ratifizierung von zwei
Zusatzprotokollen zur  Europiischen
Menschenrechtskonvention fithrte, mit
denen die Todesstrafe in Friedens- und
Kriegszeiten in Europa beseitigt wurde.
Auch die Europdische Union hat sich
mit einer eindeutigen Politik von der
Todesstrafe distanziert. Es ist damit vor
allem die Staatenpraxis und das heifit
die Kriminalpolitik der europaischen
Lander, die in Europa (auch gegen die
offentliche Meinung) fiir die Abschaffung
der Todesstrafe sorgte. Die offentliche
Meinung hat sich ganz iiberwiegend
an die politischen Entscheidungen und
die die Politik der Abolition tragenden
Uberzeugungen angepasst.

" Hierzu Kelley. J., Braithwaite, J.: a. a. O.. 1990.

""" Beckett, K.: Making Crime Pay: Law and Order in Con-
temporary American Politics. Oxford 1997; Beckett, K.
Political Preoccupation with Crime. Overcrowded Times
8(1997),S. 1, 8-11.
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THE ADMINISTRATIVE COURT OF MONGOLIAAS A
PROTECTOR OF HUMAN RIGHTS

Erdenetsogt.A, (Ph.D). Associate Professor.
Public Law Department, School of Law,
National University of Mongolia

On the occasion of the 11"
anniversary of the Administrative Court
of Mongolia, making an assessment and
evaluation of the court's nature and its
activity is a matter of great significance,
both in terms of science and practice.
The Administrative Court of Mongolia was
the first court in Asia established in the
Romano-Germanic tradition. In Mongolia:
each sub-national unit (21 provinces)
includes a first instance “administrative
court. There is a single_appellate court
operating in Ulaanbaatar,the capital of
Mongolia, which, hears“all .ppeals from
these first instance court:.. From. this
appellate court, .cases may be appealed
to the Supreme. Court of Mongolia:where
they will be heard in its administrative
chamber.” The establishment  of = an
independent administrative court'system
in Mongolia represented airadical change
in the structure of the Mongolian judiciary,
and it has_since come to exemplify the
exercise of judicial'power in Mongolian.

Purpose of the Administrative
Courts of Mongolia

The administrative courts of Mongolia
serves as a piltar of the rule of law and
exercises control over the executive
branch of the Mongolian state.

Many vyears of domination by
the communist totalitarian regime in
Mongolia had obstructed human rights
and freedoms. The main result of the
Democratic Revolution of 1990 in
Mongolia was a new Constitution that
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became the basis to foster humanrights
and freedoms’.

Article 19.1 of .the new constitution
states that “The State shall be responsible
to the citizens for the creation of ...
guarantees “for._ensuring human rights
and freedoms,!to fight against violation
of human ‘rights and freedoms and to
restore infringed rights” and also Article
48.1 states that “Specialized courts
such” as administrative, courts may
be formed”. On this basis, the legal
grounds for the“formation of a new and
independent’ administrative cases court
was established.

In. accordance with the Law
of Mongolia on the Procedure for
Administrative Cases2002, Article 1.1
declares 'the purpose of the law that
"to regulate the relations connected
with “preliminary decision making on
administrative cases according to the
complaints and claims submitted by
citizens and legal entities who have
considered an administrative act as
illegal in order to protect their infringed
rights, and with the proceedings of
administrative cases in the Administrative
Cases Courts™.0n this basis, the court is
dedicated to secure and protect the rights
and freedoms of citizens and legal entities
from illegal administrative acts and
unlawful actions of public administrative
bodies.

The previous totalitarian regime's
public administration willfully engaged in
bureaucratic practices that encouraged
the use of the executive power to breach
the rights and freedoms of citizens and
legal entities, engaging in various illegal

' Conslilution of Mongolia, www legalinfo.mn

“Law of Mongolia on procedure for Administrative case
www legalinfo.rnn
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acts. Remnants of this systematic abuse
continue today.

Considering the 20 years of
totalitarian rule, it is evident that public
administrative bodies are likely to continue
breaches of citizens' lawful rights and flout
the rule of law.

Therefore, the goal of the
Administrative Court is to convince
administrative bodies to issue only

lawful administrative acts and to define
the methods of issuing those acts.
This is the nature and main purpose of
the Administrative Court in Mongolia.
However, the fundamental principle of
the Administrative Court of Mongolia is to
protect the subjective rights of individuals.

For administrative proceedings, the
plaintiff must be a citizen® (that is, a citizen
of Mongolia, a foreign citizen or a stateless
person), and legal entity* (private ‘and
public law) and the defendant must be a
public administrative body?, Citizens and
non-government legal entities.cannot be a
defendantin an administrative proceeding.
Claims in administrative proceedings must
complain of asspecific administrative acté.
The legal definition of an ‘administrative
act’ can'be considered ‘classical’ however,
the definition. is perhaps unusually broad,
covering the features of.a legal act, an
actual omission and a real act”. Acting
on this basis, the Administrative Court of
Mongolia has great scope to protect the
subjective rights.of individuals.

Potential of Legal Protection to
the Plaintiff

In order to fulfill the individual's right
to bring a case before the administrative
courts, the minimum requirement to a
claim is stipulated in the law. A claim must
indicate the name of the administrative
Y Law of Mongolia on procedure for Administrative case Law
.§313
*Ibid., §12.1
* Ibid., §4.1
“A.Erdenetsogt, "Administrative Procedural Law of Mongo-
lia,” National handbook, Ulaanbaatar, 2006, p 221-228

7 Law of Mongolla on procedure for Administrative case.
§3.1.4,64.2
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court to which the claim is submitted, the
given and family name of the plaintiff,
their place of residence and describe
the demand of the claim ®Setting up a
minimum requirement to the claim gives
an individual an opportunity to exercise an
appeal to a court.

The content of the .claim' must
express how the administrative act or
acts in question violate! individual rights,
but it does not need to express the legal
grounds on which the'claim is made.

Inquiry®is' one“of the main principles
for the conduct of proceedings in
the administrative courts ands. as a
consequence, the court irresponsible for
the collection and estimation of evidence
which is important for settling dispute.

A major functioniof the Administrative
Court of Mongolia is toretain the equality
of participants in'a case. This is important
in administrative ' proceedings, because
the non-government party is ordinarily at a
material disadvantage to the administrative
body. Inequality between individual
citizens _and administrative bodies has
been' recognized as a significant issue,
especially in  development studies
literature, and thus it receives special
attention in Mongolian administrative
law."

Only the plaintiff and participants
to an administrative case has the right
to submit a claim, withdraw a claim and
settle with the defendant.

The vast majority of claims submitted
to the administrative courts are requests
to invalidate administrative acts, compel
administrative  acts, and recognize
obvious illegalities in administrative acts.
Out of these, the most typical claims are
requests to invalidate administrative acts.

The following statistics provide
information about these disputes that
come before the administrative courts:

 Law of Mongolia on procedure for Administrative case. §32
* Inquisitionsmaxime

 Ibid., §31.1

" E A

lia,” National handbook, Ulaanbaatar, 2006,

Law of Mongo-
p 16-17
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Content Claims Claims Demand of Claim is Remaining
refused to | accepted Cases
Claims accept and
filed decided fied di d
Year
2004, first 516 337 145 m 34 34
half year
2005 745 286 386 271 115 73
2006 765 222 431 318 113 112
2007 998 287 591 448 143 120
2008 1455 427 826 619 207 202
2013 2170 533 1106 851 255 531
2014 2437 648 1187 516 671 602
Total 9086 2740 4672 3134 1538 1674

From the statistics'?, we can observe
that the number of claims filed in the
administrative courts have dramatically
increased since 2004. This is attributable
to an increase in citizens’ trust-in. the
judicial system and greater .awareness
of individual rights among the Mongelian
public and the administrative.courts’ role in
upholding these rights. This is underpinned
by the statistics demon:trating that
demands of claims are satis fied far more
often thanbeing-dismissed.

Administrative Court of Mongolia
grants temporary legal protection ‘to the
plaintiff at highest level. After receivingthe
claim;the shall proceeds‘to issue an ordi-
nance to suspend the implementation the
administrative act in.question until the is-
suance of a court decision by the request
of plaintiff.or bysits own initiative™.The
suspension of. the implementation of the
administrative acts is impossible if such
suspension will cause serious damage, if
the act obliges payment of taxes, fees or
other payments, or if the act is specified
in law as exempted from suspension or-
ders.™

“ Annual report of the Supreme Court. vy supemMecour]

m: nlrﬂsz ‘l»“

Annual report vfGeneral Council of Courts tor 2013 and
2014, www judcounal.mn
** Law of Mongolia on procedure for Administralive case
§45.1
b 46 1

49

Looking at the administrative courts’
practice’ in Mongolia, suspension of im-
plementation of administrative acts is the
most efficient tool to protect the rights of
citizens and legal entities from administra-
tive authorities. The Administrative Court
of Mongolia is dedicated to protect the
subjective rights of individuals; however
there is'a.need to file a claim to the court
on behalf of the public interest, otherwise
known:as public interest litigation. Mongo-
lia is;a mining-intensive country, and there
for the issue of environmental protection
is becoming increasingly important. With-
in this framework, if the common rights or
public interests of local citizens are violat-
ed, it is necessary to protect their rights
before the court. In addition to these envi-
ronmental issues requiring administrative
redress, Ulaanbaatar's rapid development
also requires attention. The city govern-
ment frequently transfers public assets
and real estate, such as roads and parks,
into the ownership of private individuals
and entities. Arguably, in some instanc-
es, this constitutes a breach of the public
rights and interests of groups of citizens.
A public interest litigation procedure within
the framework of the administrative court
of Mongolia could offer a solution to pre-
venting these kinds of breaches.
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With regard to the first issue, in ac-
cordance with the Law on Environmental
Protection, which was amended in 2010,
Non-Governmental Organizations whose
purpose is the protection of the environ-
ment and natural resources, are granted
the power to conduct public supervision
and inspection of the implementation of
environmental protection legislation, may
demand the rectification of breaches and
may submit claims to courts for decision.
This is one example of good practice in
the field of public interest litigation. With
regard to the second issue, there is great
controversy among scholars and lawyers
as to who should represent the public in-
terest in proceedings before the adminis-
trative courts dealing with transferrals of
public assets into private ownership by
the city government.

The types of administrative.court de-
cisions are defined in the Law on Adminis-
trative Proceedings'. Defendants have a
right to counterclaim.to'a claim requesting
administrative bodies to, repay damages
caused to a person. Other than that, the
Administrative Court of Mongolia cannot
make intrusive decisions such as limiting
the_rights and imposing obligations upon
individuals. A decision to dismiss the claim
is the ‘only decision that ‘may.be made
‘against’ individuals' interests. According-
ly, the Administrative Court of Mongolia is
a tool to protect'subjective rights from will-

ful and unlawful actions of administrative
bodies.

Enforcement of administrative de-
cisions are divided into (1) enforcement
proceedings with representation and (2)
enforcement proceedings without repre-
sentation."”Enforcement proceedings with
representation may include’ a“defendant
other than the public body that-is capable
of fulfiliing the court's decision. For en-
forcement proceedings without represen-
tation, only the public body as a defendant
is capable of fulfilling the court's decision,
for example, where the court orders the
public body to issue an administrative act.

If 'a decision of the Administrative
Court of Mongolia has not been fulfilled
voluntarily it will. be enforced and a fine
will be imposed. In accordance with
Article 30.4 of'the Administrative Penalty
Law'®,fines of between MNT5,000 and
MNT10,000""may be imposed. This is
widely consicered a very low amount.
Due to.this, ‘he chance of fulfilment of
administrative courts’ decisions is low and
the ‘protection of individual rights cannot
be reliably guaranteed. In conclusion,
strengthening the enforcement methods
for court decisions is an important issue
in Mongolia.

' AErdenetsogt, “Administrative Procedural Law of Mongo-
lia,” National handbook, Ulaanbaatar. 2006, p 304-305

'® L aw of Mongolia on Administrative Penalty. www.legalin-
fo.mn

¥ 1 USD=1985 MNT, Official rate of Mongol bank on
2015.03.29, www.mongolbank.mn

" Law of M lia on Envir P §32.1.1,
www.legalinfo.mn
¢ Law of M: lia on p di for A case.
§70.
---000---
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AN ANALYSIS OF INTERNATIONAL AND DOMESTIC HUMAN RIGHTS
LAW: MONGOLIA’S OBLIGATION TO IMPLEMENT ANTI-DISCRIMINATION
LAWS FOR SEXUAL ORIENTATION AND GENDER IDENTITY

Brett Carison, JD Candidate, Schulich
School of Law at Dalhousie University
Halifax, Nova Scotia, Canada

L_Intr: ion

Protecting human rights is an integral
part of a free and democratic society in
the modem world. Unfortunately, many
minorities are still fighting for recognition
of their rights that are guaranteed to them.
One of the most prevalent human rights
issues of the 21! Century concerns-sexual
minorities. Lesbian, Gay, Bisexual; and
Transgender (LGBT), individuals around
the world have been fighting for recognition
by and protection under their respective
governments. Many ' have succeeded
in gaining their basic rghts; others
have been able to achieve full marriage
equality.’ Yet there still remain numerous
countries, that.have not yet adopted laws
to protect'this vulnerable minority. from
discrimination. Many of these countries
claim, that non-heterosexual . sexual
orientations are a product of choice, and
therefore are not.entitled.to protection,
or that anti-discrimination laws are not
required because  LGBT people do not
reside in‘their country. This, however, is
completely untrue. Sexual orientation and
gender:identity are inherent, inalienable
characteristics of a person, the same way
that race is inherent and inalienable.? A
person'’s sexual orientation is a part of who
they are; it is tied to their dignity. As such,
all citizens of every country are entitied to
legal protection from any discrimination
that arises due to their sexual orientation.

* For further information, look to the laws of Canada, Spain,
the United States of America, Brazil, Australia, Mozambique.
and El Satvador.

LGBT rights are human; rights, and must
be treated as such.

Although homosexuality is not
criminal in Mongolia, there are no anti-
discrimination | laws, that exist in the
country concerning sexual minorities.?
Homophobia . and transphobia is
widespreadin Mongolia, with the treatment
of LGBT people being indistinguishable
from persecution. In 2010, the LGBT
Centre* released a' report . detailing
the violence that LGBT people face in
Mongolia, ranging from verbal attacks
to physical .and sexual assault® The
Mongolian_government made promises
to address LGBT anti-discrimination laws
as early as 2011, and again in 2014, but
there has.been little progress made on
those promises.®

In order to realize the full potential
of being/ a democratic society and to
fulfill“their international legal obligations,
the Government of Mongolia must
pursue legislation and policies to prohibit
discrimination based on an individual's
sexual orientation or gender identity.
Human rights law exists through the
interplay between law and policy. As
such, | will first address muitiple policy
? Frank Billa, “Difference Shades of Blue: Gay Men and

Nationalist Discourse in Mongolia,” (2010) 10:2 Studies in
Ethnicity and Nationalism, 187-203. at 193 [Billn).

* The LGBT Centre 1s a non-government organization op-
erating in Ulaanbaatar, working on LGBT rights in Mongolia.
It was founded in 2007 but was not given official status until
2009.

* Andie Noonen, “Pride on the Steppe: Being Gay in Mon-
golia,” Star Observer, 11 October 2013, Accessed 29 July

2015, http: /lwww tarobserver.com
pride-on-the-stleppe g-gay lia/110852  [Star
Observer|.

* Hillary Clinton, Secretary of State, “Remarks in Recognition
of International Human Rights Day,” Speech in Geneva, Swit-
zerland, U S Depanmen\ of State, 6 December 2011 [H|llary
Clinton); Lisa Gardner, ia Plans Anti-Di

Laws,” Aljazeera, 22 June 2014 Accessed 29 July 2015,

“ The National Human Rights C of

ht\pllwww It )-
1 imination-! 2014617101854814243

“12* Repon on Human Rights and in

(2013) at 47 (NHRC Mongolia).
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hlml (Aljazeera).
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reasons for why anti-discrimination laws
are essential to the existence of a modern
democratic nation. Second, | will address
the legal obligations that Mongolia has
internationally and domestically to protect
all citizens from discrimination. Finally,
| will present various solutions that can
offer anti-discrimination protection for
sexual minorities in Mongolia.

Il._Protecting Human Rights is
Important for Personal, Social, and
Economic Reasons

a) A Person’s Dignity is

Fundamental to Who They Are
Anti-discrimination laws do more
than punish those who abuse them. By
recognizing the need to protect a specific
minority, governments legitimize that
minority.” To refuse protection, thereby
refusing recognition, there is a detrimental
effect upon the dignity and self-worth
of all members of that minority group:
Further, refusing protection: legitimizes
any attack upon that group. When the
Mongolian Government-fefuses to protect
sexual minorities, it implicitly’ condones
homophobic and transphobic attacks that
occur throughout the country. This leads.to
victims not reporting. the attacks because
the government ‘and its officials are seen
as _unsympathetic.®Homophobic . and
transphobic attacks are brutal violations
of humanity: assaults, analrape,. genital
mutilation, and murder.® A democratic
government cannot continue to be
unsympathetic towards. their own citizens
facing these extreme levels of violence.
When ' victims are not heard,
many. resort to suicide. People who face
discrimination based on their sexual
orientation will often have psychological
detachment from society, leading to
depression and suicidal thoughts.'°By
combating this discrimination, allowing
LGBT youth to be open about their sexual

7 Egan v Canada, [1995) 2 SCR 613 (Supreme Court of
Canada) at para 161 [Egan v Canada).

® UNDP, USAID (2014), Being LGBT in Asia: Mongolia
Country Report, Bangkok, at 21 [UNDP Report).

© AJHRC/29/23, Discrimination and violence against individ-
uals based on their sexual orientation and gender identity.
Office of the United Nations High Commissioner for Human
Rights, at para 23 [A/HRC/29/23).

" UNDP Report, supra note 8 at 28.

n
(5]

orientation, the Mongolian govermnment
can help reduce the number of LGBT
Mongolians committing and attempting
suicide. Acceptance has to begin
somewhere. if the Mongolian Government
enacts anti-discrimination laws, socialand
cultural opinions regarding LGBT.people
will improve, and, in turn, the quality of life
of Mongolian LGBT citizens will'increase.

b) Legitimizing' _-Homophobia
and Transphobia Affects Society as a
Whole

When ‘minority groups  are
discriminated against, countries
experience various social, economic,

cultural and political repercussions. In
Mongolia, when an LGBT person decides
to'live their true sexual orientation," their
risk of living in poverty doubles.’? If they do
this while still living ‘with their family, they
face being kicked out of their home and
abandoned. Some are able to find other
accommodation, but most do not. And
those who 'do find accommodation face
the risk of eviction because of their sexual
orientation.!* Homelessness is a serious
issue worldwide in the LGBT community,
butthe problem is exacerbated when there
is; no anti-discrimination protection for
housing, like in Mongolia. Homelessness
coincides with extreme poverty, causing
these individuals to need social assistance
to be able to survive. And for many LGBT
homeless youth, sex work is seen as their
only option for survival, causing further
societal problems in Mongolia where sex
work is illegal.™

Due to the discrimination that LGBT
people face in Mongolia, many have no
choice but to flee the country to escape
torment. A substantial number of LGBT
people in Mongolia have contemplated
suicide because of the treatment that
they receive.”In order for them to feel
safe, they feel they must flee abroad.
Citizens of Mongolia should not have to

" Commonly referred to as “coming out of the closet.”
¥ UNDP Report, supra note 8 at 25.
' A/HRC/29/23, supra note 9 at para 59.

™ Mongolia: Criminal Code, 1 September 2002, Accessed ®
July 2015, hitp:/iwww.refworld.org/docid/4721ca222 html, at
Article 123 [Criminal Code].

'S NHRC Mongolia, supra note 2 at 52
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seek asylum in a foreign country in order
to escape persecution and harassment.
A truly democratic society protects its
citizens. Unfortunately many LGBT people
recognize that there is no justice forthem at
home.'® Mongolian society cannot flourish
when the inaction of the government is
causing so many of its citizens, many
from the younger generation, to leave and
establish a life for themselves abroad.
Society succeeds when all citizens come
together, not when specific minorities are
segregated with no other option but to
seek asylum elsewhere.

c) Economic Growth Suffers When
Discrimination Exists

Without anti-discrimination laws,
LGBT people can be deprived of
employment, access to health care,
education, and housing."” As previously
stated, homelessness and extreme
poverty are significant issues' facing
LGBT people in Mongolia. When these
individuals are deprived ofemploymentand
education, they are unable to contribute
to the economic .growth, >f Mongolia.
The absence of anti-discrirination laws
limits the possibility of LGBT “people
from achieving. ‘economic success. The
World Bank has- analyzed homophobia
and discrimination, finding that there is'a
negative.impact on national development
and economic growth when discrimination
is prevalent.”® It is difficult for openly
LGBT people to .find employment and
opportunities in Mongolia.*Unfortunately,
due to the lack' of anti-discriminatory
employment.laws, the economic potential
of Mongolia's:LGBT people cannot be
realized.

The economy is also dependent upon
foreign investment. Specifically, tourism
is a large profit-making enterprise being
realized by many countries throughout the
world. Tourism in Mongolia has increased
since the implementation of democracy
in 1992. However, tourists who may face
discrimination while in Mongolia may be
less inclined to visit and spend money. In

*Iha.

7 AJHRC/29/23, supre note 9 at para 42
™ Ibid

* NHRC Mongoha, supra note 2 at 57
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April 2014, three foreign men who were
perceived as being homosexual were
physically attacked in Ulaanbaatar.?® Yet
due to the lack of hate crime legislation,
there was minimal justice provided .for
these men. In order to increase tourism
and build the economy through: foreign
investment, the Mongolian Government
must ensure that visitors will'be-protected
from discrimination while here, or'at least
will have the ability to“seek justice shouid
a discriminatory incident occur.

the Human Rights of LGBT People
Under International and Domestic Law

There are  many.s positive
outcomes. that arise when;governments
enact anti-discrimination “laws. with
respect to sexual orientation and gender
identity. It allows for'a more open and
free society in“which ‘'sexual minorities
are able to freely express their inalienable
characteristics. “This in turn can lead to
a more unified society, producing further
economic growth. Yet in Mongolia, these
policy reasons are not the only driving
force behind the need to protect LGBT
people from discrimination. Mongolia is
legally obligated to protect LGBT citizens
due to'its international obligations as well
as its constitutional obligations under the
Mongolian Constitution of 1992.

a) International Legal Obligations

The mandate of the United Nations
is clearly set out in the UN Charter: “The
purposes of the United Nations are [...]
promoting and encouraging respect for
human rights and fundamental freedoms
for all without distinction as to race, sex,
language, or religion."'Although not
explicitly included, the United Nations
has since read this Article as including
sexual orientation as a protected
ground. All member states of the United
Nations have a fundamental obligation
under international law to enact equal
protection of all people under the law and
to require freedom from discrimination.?

" Aljazeera, supra note 6.

' United Nations, Charter of the United Nations, 24 October
1945, 1 UNTS XVI, at Article 2(3) [UN Charter].

7 AJHRC/29/23, supra note 9 at para 16
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This obligation, as stated by the United
Nations, requires all States to include
sexual orientation and gender identity
as protected grounds. To not implement
anti-discrimination laws with respect to
sexual orientation is in clear violation of
international law.

Mongolia has done well in upholding
a large proportion of its obligations under
international law when it comes to human
rights, prohibiting discrimination on the
basis of “ethnic origin, language, race,
age, sex, social origin and status, property
and assets, employment occupation and
official position, religion and conscience,
conviction and opinion, and education.”?
These are guaranteed rights in the
Constitution. Yet sexual orientation and
gender identity continue to be overlooked.
There are nearly thirty international human
rights treaties that Mongolia has ratified,
including seven significant treaties that
form the basis of LGBT rights.¢. "But
there are still no laws protecting sexual
minorities. This is a glaring omission that
must be rectified in orderto bring Mongolia
into compliance with international law.

As recently as March 2011, _the
UN Human Rights Committee: made
a recommendation. to the Mongolian
Government ‘to"take urgent steps .to
address, the ‘issue of discrimination
against'LGBT persons."**Qver four years
later,-these “urgent steps” have yet to
be taken. Protecting LGBT people from
discrimination does not require debate or
the creation of new standards. Rather, it
is a well-established legal obligation that
Mongolia ‘must adhere to0.2* The United
Nations Commissioner for Human Rights
has stated this obligation simply:

All people, irrespective of sex, sexual
orientation or gender identity, are entitled
to

enjoy the protections provided for by
international human rights law, including

** Constitution of Mongolia {Mongolia), 13 January 1992 (Of-
ficial English Transfation]. at Article 14(2) [Constitution).

2 UNDP Repon, supra note 8 at 18, 7.

2 NHRC Mongolia, supra note 2 at 51.

# United Nations Office of the High Commissioner for Hu-
man Rights, Combatiing Discnimination based on Sexual
Orfentation and Gender Identity, Accessed 30 July 2015,
http://www.ohchr.org/EN/Issues/Discrimination/Pages/
LGBT.aspx [Combatting Discrimination].

in

respect of rights to life, security of
person and privacy, the right to be free
from torture,

arbitrary arrest and detention, the
right to be free from discrimination and
the right to

freedom of expression. association
and peaceful assembly.?’

i) The International Covenant on
Civil and Political Rights

As one of 'the. most significant
internationat treaties concerning
discrimination; the International Covenant
on Civil and Political Rights (ICCPR) is an
international authority. When it came into
forceiin' 1976, sexual orientation was:not
a ‘protected ground enumerated_under
Articles 2 and 26. However, in._1994 the
Human Rights Committee understood
“sex” to be understood as including sexual
orientation _in the _landmark decision
of Toonen v. Australia [(488/1992),
CCPRJ/C/50/D/488/1992 (1994)]. This
effectively extended an international
obligation:-to protect sexual minorities
from  discrimination.® Mongolia is a
party.to this convention and is therefore
legally obligated to follow the accepted
interpretation of all Artictes. All civil and
political rights enumerated in the ICCPR
must be provided to all Mongolians free
from discrimination on the grounds of
sexual orientation and gender identity.

ii) The Universal Declaration of
Human Rights

The Universal Declaration of Human
Rights(UDHR) is the foundation for
international human rights, recognizing
that “All human beings are born free and
equal in dignity and rights.”® This treaty
was enacted in response to the atrocities
committed during World War Il, where
nations around the world vowed that all
people are entitled to legal protection.
Again, sexual orientation and gender

2 ibid.

# Paula Gerber and Joel Gory. “The UN Human Rights
Committee and LGBT Rights: What is it Doing? What Could
it be Doing?" (2014) 14 Human Rights Law Review, 403-
439, doi: 10.1093/hriringu019, at 429 [Gerber and Gory).

# UN General A Uni D on of Human
Rights, 10 December 1948, 217 A (lll), at Article 1 [UDHR]
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identity are not enumerated grounds of
protection. However, Article 2 includes
“other status” in its enumerated grounds.*®
The eleven other enumerated grounds
include characteristics that are inalienable
or deeply personal. As sexual orientation
and gender identity are accepted as
being both inalienable and fundamental
to a person's dignity, the international
community has interpreted “other status”
as including sexual orientation.LGBT
rights are to be protected by every party
to the UDHR, including Mongolia.

iii) The Yogyakarta Principles

The Yogyakarta Principles have not
been ratified internationally and therefore
are not considered to be conventional
international law. However, as they were
drafted under the values created by
various international treaties, such as the
ICCPR and the UDHR, these principles
are arguably a reflection of .customary
intemmational law, and therefore 'stilt
enforceable.’? Customary, international
law is a powerful tool .in' determining
how states view,_ their international
legal obligations. Thereore, these
principles are a fair represe 1tation. of the
obligationsstates feel towards protecting
LGBT  people from discrimination. The
Mongolian. 'government should look ‘to
these “principles to determine the' best
way-to apply international human rights
law to its LGBT citizens.*® The mandate is
clear: “All human beings are born free and
equal in dignity and rights. Human beings
of all sexudlyorientations and gender
identities-are entitled to the full enjoyment
of all human rights.™* This is arguably the
new international standard for LGBT anti-
discrimination law.

* Ibid at Article 2

¥ Luce Cviklovh “Advancement of Human Rights Stan-
dards for LGBT People Through the Perspective of Inter-
national Human Rights Law,” (2012) 2 Journal of Compara-
tive Research in Anthropology and Sociology, 45-60, al 56
[Cyiklove)

“ Ibd 3 56

> Ibid at 48

“ | C of Jurists, Yog Princi-
ples - Panciples on the ap of ! hurnan
nights lew i1 ralation (o sexusl orientation and gender identi-
ty March 2007, at Princigie 1 [Yogyakarta Principles)
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The Mongolian Government has a
clear international obligation to protect
all citizens from discrimination, including
on the grounds of sexual orientation and
gender identity. This obligation stems
from both conventional and customary
international law. The United* Nations
has directly addressed the-Mongolian
Government, indicating that .they must
tackle LGBT discrimination: There is no
legal argument available to Mongolia to
not follow their international obligations.
By not protecting.LGBT.citizens, Mongolia
is in direct breach of international human
rights law.

b) The Constitution of Mongolia
Protects All Citizens’ Rights

The Constitution of Mongolia requires
the "Mongolian Government to- fulfill all
of the duties required of it under any
treaty to which it is a party.>® As such, the
Governmentis constitutionally obligated to
protect LGBT people from discrimination
due to its international agreements. But
under ' Mongolia's own domestic laws,
there is debate as to whether or not
the .Government is obligated to extend
discrimination  protection to sexual
minorities. The protection of human rights
is guaranteed under Article 14(2) of the
Constitution:

No person shall be discriminated on
the basis of ethnic origin, language, race,

age, sex, social origin and status,
property and assets, employment
occupation and official position., religion
and conscience, conviction and opinion,
and education.®

Sexual orientation and gender
identity are not enumerated, but they may
be analogous.

Following the decision in Toonen v
Australia, there is a strong legal argument
that “sex” as an enumerated ground can
be read to include sexual orientation, as
it is in the ICCPR. Some countries have
used this argument to extend protection
to sexual minorities, whereas others
have read sexual orientation as being
analogous to protected grounds that are

“ Conslitution, supra nole 23 at Article 10(2)
> ibrd al Article 14(2)
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inalienable, such as race.*” The Mongolian
Constitution guarantees that all persons
are equal before the law.**Current practice
appears to deny equal rights before the
law to sexual and gender minorities under
this Article 14(1). Clearly this is not how
a democratic society should function.
Discrimination protection for all citizens
is a constitutionally enshrined right. To
not protect LGBT people, a group that
exists due to an inalienable personal
characteristic analogous to race and
social origin, is unconstitutional.

The Constitution requires the
Mongolian Government to ensure human
rights and freedoms and to fight any
violations of such.* The Government
has been instructed by the UN on how
to proceed with implementing these
protections, yet no protection has come
to fruition. So the question now is why
are they refusing to take action? Why is
the Mongolian Government breaching not
only international law, but also their own
Constitution?

It is evident from the preceding
argument that Mongolia ‘is legally
obligated, both internationally and
domestically, _to".provide discrimination
protection for LGBT. people. So how. can
the Government.implement the changes
necessary.to ‘meet their obligations?
What are some solutions that will help to
prevent discrimination on’ the grounds of
sexual orientation and:.genderidentity in
Mongolia?

IV. Legal Reform and Educating
the Public will Reduce Discrimination
Agains' BT Peopl

In' government, most laws are
created as a response to a changing
society. Society evolves and develops,
and the government must respond to
and regulate changes. This cannot be
the case for human rights. Human rights
protect minorities from the majority. As
such, if a government waited until the
majority changed its position with respect
to the minority group, anti-discrimination
laws would be redundant. In many

* Egan v Canada, supra note 7 at para 177.

* Conslitution, supra note 23 at Article 14(1).
% Ibid at Article 19(1).
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cases, governments enacting anti-
discrimination laws are the first steps for
social movements.*’ In order to reduce
the extreme homophobia and transphobia
that exists in Mongolia, the Government
must deter such behavior. This deterrence
is enacted through the passage of anti-
discrimination laws and criminal sanctions:

a) Amendments Must Be Made to
the Criminal Code of Mongolia

i) Consensual Same-Sex Sexual
Activity Cannot Be Penalized

Consensual. same-sex sexual

activity is not._explicitty prohibited in
Mongolia, However, there is still a way
in which ‘consensual same-sex ‘sexual
activity ‘can lead to criminal penalties.
Article’- 125 of the Criminal. Code
prohibits “satisfaction” of sexual desire
in"an unnatural ‘manner.”' Amnesty
International and the Interational Lesbian
and Gay Association_have both criticized
this wording, arguing that it could be used
to punish same-sex sexual activity.*? In
many ' countries throughout the world.
similar wording of “unnatural desires” has
been used acainst LGBT people.** There
needsto be a clear definition of “unnatural
manner”/in the Criminal Code to prevent
the authorities from arbitrarily using it to
punish LGBT people. Sexual orientation
and gender identity are natural, and the
Mongolian Government must explicitly
recognize and state this fact in the law.

ii) Crimes Based on Prejudice are
Hate Crimes and Must be Treated as
Such

Violent attacks on LGBT people
are often brutal.* When a person is
attacked due to the fact that they belong
to a specific minority group, that is a
hate crime; they are attacks stemming
from prejudice towards a specific
group. Crimes of this nature cannot go
“ Chen Yu-Rong, Wang Ping. Petrus Liu, “Obstacles to

LGBT Human Rights Development in Taiwan,” (2010) 18.2
East Asia Cultures Critique, 399407, at 400 (Taiwan].

*' Criminal Code, supra note 14 at Article 125

“ Embassy of the United States in Mongolia, “Report on Hu-
man Rights in M ia,” (2012) http:. i

13.html [US

+ AJHRC/29/23, supra note 9 at para 13.

44 Ibid at para 23.

sy.
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unpunished in a democratic society.
There must be respect from all human
beings towards all others, a respect that
is constitutionalized in Mongolia.*> How,
then, does the Mongolian Government
ignore ultra-nationalist targeting of LGBT
people and ignore the inaction of police
forces in protecting LGBT victims? In
the last year, the Mongolian Government
has put forward draft amendments to the
Criminal Code that provide legal protection
for LGBT people, but it has been a slow
process.* Hate crime legislation is urgent
and time-sensitive. LGBT people need
these laws in place to feel protected and
to feel as though their government cares
about their protection.

Since 2011, many countries have
enacted or strengthened their hate crime
laws with respect to sexual orientation and
gender identity. Albania, Chile, Finland,
Georgia, Greece, Honduras, ~Malta,
Montenegro, Portugal, and Serbia.-have
all worked to ensure that perpetrators of
attacks on LGBT people, ‘attacks based
on prejudice, are punished for their
actions.*” It is now. time, ‘or Mongolia
to enact their own hate crirne laws that
establish prejudice towards -GBTpeople
as an aggravating factor.*®

b). Constitutional Amendments
Must Be Made

It must be realized that" without
explicit protection for. LGBF, people.
there is no guarantee wof protection.
Sexual orientation and gender identity
protection need:to be explicitly included in
Mongolian‘law, in“order to fulfill both the
international “and domestic obligations
that the:.Government has. To even include
anopen ended “or other basis” at the end
of Article 14(2), as it exists in the UDHR,
would provide a more secure guarantee of
discnimination protection for LGBT people
than they currently have.*” These are
issues that have been pointed out to the
Mongolian Government by the UN Human
Rights Council over four years ago, but

“ Constitution, supra note 23 at Aricles 17(1) and 17(2).
“ UNDP Report, supra note 8 at 20

“" WHRCI29/23. supra note 9 at para 39

“ Ibid at para 78

“ UNDP Reponrt. supra note 8 et 19
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there has been no progress.*

By explicitly protecting sexual
minorities from discrimination, society
will benefit. As has been demonstrated,
homophobia and lack of protection leads
to homelessness, poverty, and economic
disadvantage throughout the’, entire
country. When LGBT people are protected
from being fired because of their sexual
orientation, they are [more _likely to
contribute economically;in”society. When
LGBT people are protected from eviction
because of .their sexual orientation,
they are more likely.to remain sheltered
and out, of poverty. By simply adding
sexual orientation and gender “identity
as protected-grounds in the Constitution,
Mongolia as a whole will benefit.

c) Education Reduces
Discrimination

Laws have a teaching effect. Laws
inform citizens as tojwhat is acceptable
and whatsis_not.«To protect human rights,
the law has to change before society will
change.’' Equality is reinforced when
legal protections are put into place. This
is. particularly true for Mongolia. There
are.many nations throughout the world
that when debating the introduction of
anti-discrimination laws for LGBT people
used religious arguments to justify not
protecting LGBT people. Yet in Mongolia,
there is a lack of underlying religious
factors that influence society’s view of the
LGBT community.®? Understanding this,
it is clear that homophobia is a result of
lack of education concerning this minority.
Steps must be taken to increase the public
awareness of LGBT issues and rights, and
that begins with the Government acting
first, rather than the Government waiting
for social acceptance of LGBT people to
improve.>

First steps have been taken on this
front, as the curriculum for grade nine
students in Mongolia covers topics on
sex, including sexual orientation and
identity.* Unfortunately, sexual orientation

“Ibid at 18, B

' Hillary Clinton, supra note 6.

“ UNDP Report, supra note 8 at 24
“* US Embassy. supra note 42

4 UNDP Repor, supra note 8 al 28.
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and gender identity is typically ignored
by the teachers. In a survey completed
by young LGBT community members in
Mongolia, only ten percent of respondents
stated that they were taught about sexual
orientation and gender identity.> The
curriculum exists, but the Government
now needs to enforce it. Social change
begins with education, especially through
educating the younger generation. By
ensuring public awareness of LGBT
issues, the Mongolian Government can
curtail the extreme levels of homophobia
and transphobia evident in Mongolia.

V. Conclusion

Human rights are an international
reality. They cannot be restricted because
of domestic morality or opinions.*® LGBT
people are entitled to their rights and to be
free from discrimination, just the same as
women, children, and racial minorities are.
These rights are absolute. To explicitly
protect LGBT people from discrimination
in Mongolia is simply to-recognize the
rights that this minority-has always had.
As then United States Secretary of State
Hillary Clinton simply stated: “that is why
gay rights are human rights, and-human
rights are gay rights."s’

Anti-discrimination laws are just
the first step. There is so much more
work that needs to be done throughout
the world, not just in Mongolia, on LGBT
rights. There are rightsito be represented

5 Ibid.
% Gerber and Gory, supra note 28 at 433,
7 Hillary Clinton, supra note 6.

as a family, adoption rights, surrogacy
rights, and marriage equality, to name
a few. In order to achieve these rights,
discrimination towards LGBT people
cannot be condoned or tolerated. Any.
society that allows a minority group to be
openly discriminated against ‘remains
in a Dark Age without democracy.™*®
Democracy calls for the equal treatment
of all before the law and puts an obligation
on the State to prevent, investigate, and
punish acts of violence or.discrimination
towards all groups 'of people.*®

The current ‘state of LGBT affairs
in Mongolia is echanging, and credit must
be given.to the Mongolian Government
for that. Unfortunately, it is not changing
fast enough. Stereotypical views of LGBT
peoplein Mongolia must be changed
through education, which stems from legal
reform. The Government must punish
those who attack or discriminate against
LGBT individuals, or risk legitimizing
that violence. This issue is urgent and
the Government cannot delay action any
further, particularly since the Mongolian
Government is in breach of both
international law and its own Constitution.
Furthermore, delay only places LGBT
Mongolians at continued risk of physical
and sexual assault and murder. By
enacting anti-discrimination protections
for LGBT Mongolians, the Mongolian
Government can uphold its promise to
foster a democratic society that protects
the rights of all Mongolians.
* Taiwan. supra note 40 at 403.
% AJHRC/29/23, supra note 9 at para 11.

---000---
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PE®OPMbI NEHUTEHLUWAPHOW CUCTEMbI OBLLECTBA, KAK
BAXHEWLLWA SNEMEHT OGECNEYEHUSA BE3OMNACHOCTU
FOCYAAPCTBA (HA NPUMEPE POCCUU N MOHIONUWK)

Xapmaee K0.B.0oyeHm., K.10.H., 3a8.Kkag.
Y201108HO20 MPOUECCa U KPUMUHANUCMUKU
HO® Bypamckui 2ocydapcmeeHHbIld
yHueepcumem 2. YnaH-Y33

KoHuenuma  passuTus  yronosHo-
WUCNONHUTENBHON cucTembl Poccuitckon
depepauun no 2020 ropa, yreepxaeHHas
pacnopseHnem Mpasutensctea
Poccuickon ®depepauvn ot 14.10.2010
r.  Ne1772-p, Gonbwoe  BHUMAHWE
yaensiet pacwmpeHuto cthepb!
NPUMEHEHUS HaKasaHui W _WHbIX" Mep,
He CBSi3aHHbIX C nuweHuem, csoboabl,
a Tawkke co3naHue. Yycnoswih  ans
noaroToeku ocsBoboxaamwWAXxca nuu K
NOCTNeHNTEHUMaApHOR. af:nTauun. . B
nocnegHee spems npowsou nu Gonblune
nepemenst | 8° ‘cepe  mCnonHeHWs
Haka3aHUin W, Mep YronosHO-NPaBOBOrO
XapakTepa; He CBA3aHHbIX C.M3onsuven
OCYXAEHHbIX OT  objecTea.BHeceHb!
U3MEHEHUA B YroNOBHOE W YFOMOBHO-
MUCNOMHUTENbHOE 3aKOHOAATENBCTBO.

Hapsgy G~ HasBaHHbIMW  Bbllle
W3MeHeHUsIMW. B 3akoHoaaTenscTee,
BaXHoe ./ BHUMa@HWe  yaensnoce w
yaensertcs pexumMy oT6biBaHUA HakasaHuin
n obecneyeHnio GesonacHoCT B MecTax
MPUHYAUTENLHOTO CoaepXaHns'.

Pexum B ncnpasuUTenbHbLIX
YYPEKAEHUAX BbIPAXaeT CyuwHOCTb K
cogepXaHue  HakasaHwsi,  NOCKONbKy
B HeM oOcywecTenseTcs kapa, To
ectb  COBOKYNHOCTb npUMeHsAEMbIX
K OCYKOEHHBIM Mep MNPUHYXAEHWUs U
npasoorpaHnyeHuin. OnHoBpEMEHHO
pexum ycTaHaenueaet npaeuna
noeeaeHna BCex CyObeKToB U y4aCTHUKOB

B (aaspanbHom 3akowe Ne 76 — @3 o1 10.06.2008 rona
ow IOTCA, KIKNe MECT2 K MecTam
NPUHYLATENBHON) CORBPMAHHA
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NPaBOOTHOLWEHWA, nx npasa n
06s3aHHOCTN, BO3HUKalOLWWe No nosoay
WUCNONHEHUA 1 OTObIBaHUA Haka3saHus.
Hopmbl pexuma obecneuvsalotr nopsiaok
peanusauui “ApaBoorpaHu4eHni?, npas
n  obsizaHHOCTE  COOTBETCTBYIOLLMNX
cyObEKTOB', W  y4yaCTHWKOB _ mpolecca
UCNOAHEHURA 1 OTObIBaHNA HakasaHus,
WcnpasuTensbHble yupexaeHus
BO. ~ BCE  UCTOpWUHMEcKUe nepuoabl
oTnuYanucL cneuvduyeckon
3aMKHYTOCTbIO, | OTHYXAEHHOCTbIO  OT
Apyrux  OGLEeCTBEHHbIX  CTPYKTYp 1
WHCTWUTYTOB; 4TO CBA3AHO C UCNOSTHEHNEM
YrONOBHOTO Haka3aHua B BUAE NULLEHUS
ceobogsl, c TpebosBaHusmMu obecneverns
W30NAUUN  OCYXAEHHbIX, NOCTOSIHHOTO
HaA30pa ’3aa HUMU, B TOMHOM CneaoBaHun
ogdunLmanbHeiM NpasunamM BHYTPEHHEro

pacnopsaka ncnpaBuUTENbHBIX
yupexaneHun.

Esponeinckue neHuTeHunapHole
npaBuna Kk OCHOBHbIM TpebBosaHusam

pexuma oTHocAT: obecneyeHne ycnosun
XWU3HW, COBMECTUMBIX C YEenOBEeveCKUM
NOCTOUHCTBOM, noaaepxaHve "
yKpenneHue cBa3en C POACTBEHHUKaMU
N 0BLIEeCTBEHHOCTbIO, NpefocTaBneHue
BO3MOXHOCTU OCYXAEHHbIM pa3BuBaTb
HaBbIKW U CKNOHHOCTW, KOTOpbIE NOMOryT
UM YCMELWHO BKMIOYUTBCA B KU3HbL
obuiecTsa nocne ocBoboxaeHns®.

B cootBeTcTBUM C 4. 2 CT. 9 YUK PO
OCHOBHbLIMWU CpPeACTBaMU UCNPaBNeHUs

An

7 UYyyaes AWM., p
Z : 0bbekt,

moHorpagma. — «Mpocnekrs, 2010. C.23.

* POCCUICKWI ¥ypC  yrONOBHO-UCMIONHWTENbHOTO Npasa.B
2-x 1. T2 Ofujas 4acte: yuebuuk / E.A. AuToHsH, AB
Bpunnuantos, A.R. Fpuwro u ap.; Moa pea. B.E. ImuHosea,
B H. Opnosa —M.. MTOA umeHu Kytadura, OO0 «3nuts,
2012.C . 559
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OCYXOEHHbIX SBNAIOTCA: YCTAHOBMEHHbIN  ayAvoBU3yarnbHbie CpeacTea’.

nopsiAoK  UCNONHEeHUa U oT6biBaHUS Apyrum BaXHbIM CcpeacTsom
HakasaHus (pexum), BocnutaTenbHas  obecneveHus pexuma oT6bIBaHUSA
pabora, O6WECTBEHHO NOME3HbIn TPyA,  MUWEHUN ceobogbl apnsiercs
nonyyexue obwero obpasoBaHus,  ONEpPaTUBHO-PO3bICKHAA AEATENbLHOCTL.B
npodeccuoHanbHas NOArOTOBKA  WUCNPABUTESNbHLIX  yYpexaeHusx | oxa
" obuecteeHHoe BO34EWCTBME.  OcyllecTBnsercs onepaTuBHbIMU
UcnpaeneHne OCyXOEHHbIX — 3TO  annapaTtamu.YrofnoBHO-UCNOMHUTENBHOE

(OopMUpOBaHNE Y HUX YBAXUTENbHOIO
OTHOLLEHUA K Yenoseky, Tpyay, HopMam,
npasunam v TpaguuusM 4enoBeveckoro
obwexuTus " CTUMynupoBaHue
NpaBoNOCNYLWHOro nosedeHus (4. 1 ct. 9

YUK PO).

MasHon 3apaven pexuma
OTObIBAHUA  HAKa3aHuUs B KOMOHUK
ABNSETCH CO3AaHWe Takux YCrnoBun
OTObIBAaHWUA HaKa3aHWsA, NpU  KOTOPbIX

KaK MOXHO NOfHee WCNonb3oBanuch Gt
CpeacTBa BOCNUTATENbHOTO BO3AEWCTBUS
Ha OCyXAeHHbIX.U XOTA pexum ¢ealaH:c
NPUHYXAEHWEM, O4Ha U3 ero.3agad — 970
AOo6UTLCA  CO3HATENbHOTO, BBINOAHEHUS
OCYXAEHHBIMWA TPEGOBAHWUA BHYTPEHHEro
pacnopsigka B KOROHWM,. cobnoaeHuu
ANCUMNAWUHBI.

Hopmbl «YUK, P®, perynupytowux
PEXUM B UCAPABUTENBHBIX YYPEKAEHUAX
(rn. 12 YUKIP®), netanusupyorcs. Takum
BEAOMCTBEHHbIM HOPMATUBHBIM aKTOM,
kak TlpaBuna BHyTPeHHEro pacmopsaka
nUcnpaBuTenbHbIX yypexaeHun,
yreepxaeHHblie Muntoctom:Poccun®.

CyuwectBeHHoe MecTo 8
obecneveHun 'pexumHbix TpebosaHun B
ucnpasuTenbHbix KONOHUAX (aanee WK)
NPUHAANEKUT €ero CpeacTBaM, KOTopble
3aKOHOAATeNbHO 3akpenneHbl B CT. 83-
86 YUK P®.YronoBHO-UCNONHUTENBLHBLIN
KOAEKC pernameHTuUpyeT ucnonb3oBaHue
TEXHUYECKUX  CPeacTB  Hagsopa MU
KOHTpons (CT. 83), NpUMEHEHNe KOTOPbIX

3aKOHOAATENbLCTBO OnpeaenseT rnasHoe
8 paboTe onepaTuBHbIX | annapaTtos
WUCNpaBuUTENbHLIX yYpexaeHun (panee
nY).Hanbonee paxHoim saBnsetca 6opsba
C npecTynHocTbio, B WNY.OnepatusHo-
PO3bICKHbIE MEpONPUSATUA B ny
OCYWECTBNAIOTCA, nNpexae Bcero, B
uensax:  obecnevennns  GesonacHocTu
OCYXAEHHbIX, NepcoHana W WHbIX
nvly,  BbifBNEHUs, NpeaynpexaeHus
[ packpbITus roTOBALIMXCA n
COBEpPLWEHHbIX npecTynnexHnn /]
HapyweHWn . yCTaHOBNEHHOro nopsaxa
oT6bIBaHUS Haka3aHWsn.C NOMOLLbIO 3TOM
NeATeNbHOCTM  4YacTb  NpecTynneHun
npeceKaeTcs Ha CTaguu ux NOArOTOBKM,
npogunakTupyetca  Gonbwas  Jactb
npasoHapyLweHUN, nepekpbiBaloTCa
KaHanbl nocTvnnenus B UK 3anpelerHbix
npeamMeTos.

HopmatusHo-npasosas 6a3a
NeHUTeHUnapHon cuctembl MoHronuu
BO MHOIOM COBMagaeT C POCCUWCKUM
3aKOHOAATENbLCTBOM, HO B TO Xe BpeMs
nmeeT u cBon 0Co6eHHOCTU.

O6ecnevenuto 6esonacHocTn
B UCNPaBUTENbHbIX yupexaeHunx
MoHronuu  yaensieTcss  NOBbIWEHHOe
BHUMaHue, ocobeHHOo B cCBA3W C
HacTynuBLWUMN N3MEHEeHUAMU B
YronoBHOM U YroNOBHO-UCNONHUTENBLHOM
3akoHogaTenbcTee HauumHas ¢ 2008

rona.BaxHoe 3HaveHne anecb wumeer
3akoH MoHronsckont  pecny@nukn  «O

[0 €ro NPUHATUS HEe UMENO HOPMATUBHO-  NpodpunakTuke npectynnexun» ot 5
npasoBoit 6a3bl. [laHHble TexHuyeckve
cpeactBa  MOXHO  knaccuduuuposatb
Ha: cpeacTea obHapyxenus
HapylWeHW pexuma, CcpeacTBa CBA3W, ¢ P ¥ xopexcy
Pc ] w N P

c / Noa obuipen.
‘B pi aKToB wur. -M. 610po. - 1997. - C. 82-
ncnonHutenbHown BnacTu.- Ne 47.- 21.11.2005. 84.
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nekabpa 1997 r® Pag ero nonoxeHui
ccopMynUpoBaH B CTPOrOM COOTBETCTBUN
C HOpMaMn MEeXAYHapOAHbLIX AOKYMEHTOB.
B yacTHOCTH, 3akpennseTcs nonoxeHwe
n. V (5.1.4) 06 yuactum o6wecTeeHHOCTH
B npodunakTuyeckon pabote; n. VI
(6.1.3) 06 ycTpaHeHun yCnoBui n NpUIvH
npectynHocTn; n. Xl 06 obssaHHoCTAX
TenesuaeHWs W Cpeacts  Maccosown
vwHopmaumu B npodunakTudeckon
pabote wn pap. Ocofoe BHUMaHne
ynensetca  sonpocam  ofecneveHvs
6esonacHocTH B vcnpasuTeNbHLIX
yupexaenwsx MoHronun B oTHOWweHUW
HECOBEPLUIEHHONETHNX OCYXAEHHBIX.”

Cc y4eTom yKa3aHHbIX
pexoMeHAaumin 8 MoHronum Gein NpUHAT
COOTBETCTBYIOLLUE 33AKOHbLI, B KOTOPbLIX
peanu3osaHa onpefeneHHas 4acTb UX.
3710 Takue 3akoHbl Kak «O6 ncnoaHewun
noctaHoeneHwh o6 apecte, 3aKmo4E€HUN
nos cTpaxy nopospesaemoro,
obBuHAemoro,  noacyaumoro» (1999
r), «06 wucnonHenun i, cynebHoro
peweHus» (2002 r)® 1 BeL OMCTBEHHbIN
HOPMAaTWBHLIA ~@KT -npukas MuHueTpa
ocTuumn . «O ‘'nopsake  MCNONHEHWUA
3akoH «O6 MCRONHEHW NOCTAHOBMEHWN
o6 apecte, 3aKnioueHWn noa  CTpaxy
noAo3pesaemoro, o6BuHsAEMOrO,
noacyanMoro»©.

B cootsetcteuM \Cc _33koHamun
MoHronum 1 UHBIMKA . HOPMaTWUBHO-
npaBsoBbIMUY akTaMm B Uensx obecnedvexns
6esonacHocTu B ncnpasuTensHbIX
YYPEN@DEHUAX |  OCHOBHOE  BHWUMaHWe
3a0CTPeHO Ha crneayouwee:

“ O npodmnartuke npecrynnexms. 3arow MoHronbckon
Pecnybrivku /i C6. 3akonop Mowronecros Pecnybnuem -
/nau-Barop, 2002

‘€6 Hop axTe -
ynan-Batop, 1997, Xyyxau@HapxuiHTanaapxu Monron
yncunxyynt Ynaawbaarap oH. - 2001 on.

4 COopHwe 3ax0WoB MOHIONLCKOR pecnybnukm - Ynaw-
Barop. 2002

*MNpuras MIC Ny 74-2000

1) ycTaHoBfeHMe W onpepenexve

OCHOBHbIX uenewn obecnevueHus
6e3onacHocTu B UY;

2) onpepeneHwe OCHOBHbIX
BHEWHWX W  BHYTpPeHHWx akKTopoB.,
B0O3AEVCTBYOLWNX Ha obecneyeHne

6esonacHocTu B NY;

3) ycTaHoBneHwe cxemobecneyeHus
6e3sonacHocTu B NY;

4) onpeaenexune NOHATUA,
cogepxaHusi, ocobeHHocTe U coctasa
obecnevenuns 6esonacHocTv B UY.

Obecneuenve 6e3sonacHocTh
B WCNpasnTENBHBLIX yupexaeHnax
Gasnpyloten, BO-NEPBbIX, Ha
COBpPEMEHHOM HOPMaTWBHO-NPaBOBOW
6a3e, “perynupyrowen NpaBooTHOLIEHWUS
OcHoBHbIX cybbekToB B WY: B0-BTOPBLIX,
33aBUCUT OT COCTOSHWS ' cheunanbHbIX
CpPeacTs, TEeXHUKW W BOOPYXEHWS,
umeroLmnxcs.B Hannuuu B UY; n B-TpeTbux,
OT NPO@EeCcCCUOHasbHbIX HaBLIKOB W

cnocobHocTen camoro nepcoHana
neHuTeHUnWapHon cuctemsl MoHronuu.
MNog BHELWHUMU dakTopamu,

sauslowmumMn  Ha  GesonacHoctb B
nCApaBUTENbHbIX YYPEKAEHNAX B NEPBYIO
odepedb. NOHWMAOT caMy OBbekTUBHYID
obcTaHoBKy, KkOTOpas, kak npasurno,
3aBUCUT OT COUMANbHO-IKOHOMUYECKNX,
NOINTUHECKNX, HOPMOTBOPYECKHUX,
NOeonornyecknx N UHblx ocobeHHocTen
rocyaapctea;, a Takke BO3AENUCTBUS
HEKOHTPONNPYEMbIX  CTUXWIAHBIX  CWN
npupoab.

K BHyTpeHHum cpaktopam OTHOCAT
creayoLWi nepeyeHb 06CcToATeNLCTB:

- COCTOSHWE, YpOBEeHb, AWUHAMWKY
n TeHAeHUUN neHWTeHUNapHoN
npecTynHoCTH B ncnpasuTenbHbIX
yupexaeHuax MoHronwu;

- AUCUMNANHAPHYIO npakTuKy
OCYXAEHHbIX B  COOTBETCTBUU c
npaBvWnaMn BHYTPEHHEro pacnopsaka B
ny.

- cocTosiHue cneunanbHbIx
CPeacTs, TEXHUKM W BOOPYXeHUs, a
TaKke Ka4eCTBEHHOE COCTOSIHWE Camux
obvekToB YrONOBHO-UCNONHUTENBHOM
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cucTems!; - npUHLUN NPeBeHTUBHOCTH,
- KBanuukauus n  onepexeHus " npeaoTBpaLeHNs

NPoeCCUOHanbHbI  YPOBEHb CaMWUX  HEraTUBHbIX NOCNEACTBUN,

paboTHUKOB NEHUTEHLMApHOW CUCTEMb!
Mowuronuu.

B cootsetctBuM co CT. 3 n CT. 5
3akoHa Monronun «O6  ucnonHeHuu
cynebHoro  pelweHus» (2002 )"
paetca  knaccugukauus  obecneveHus
6esonacHocTu B ncnpaBuTeNbHbLIX
yupexaeHusix, Kotopas noapasaensercs
YCNOBHO Ha TPW rpynnbi:

a) ponb W 3Ha4YeHWe pykoBoauTens
(McnonHsowmuh cybbexT),

6) TexHuyeckoe cocTosHue obbekta
ncnpasuTenbHbIX YHPEXOAEHUNA;

B) onepaTusHo-cnyxebHas
[enaTenbHOCTL NepcoHana UY.
Cama  [esTenbHOCTb  YronoBHO-

WUCNONHUTENBLHON  cUCTeMbl  MoHronuwm,
KaK rocyfapcTeeHHas, OCHOBbLIBAETCS Ha
OCHOBHbIX NPUHUKUNAX, TAKUX KaK:

- npuHYMn APPeKTUBHOCTH
AenTenbHOCTU Cy6beKTOB yrnpasneHus;

o CGopHuk 3akoHOB MoHronbckom pecnybnuku. - Ynau-
Barop, 2002.

- NPUHUWN HayyHOro nogxoaa no
obecnedeHunio 6e3onacHoCTy;

- NPUHUWMN B3aUMOAENCTBUS 'BCEX
cy6bexTos, 3aUHTepPEeCOBaHHLIX B
obecneyeHnn 6e3onacHoOCTy;

- NPUHUWN aNeKBaTHOCTH U TBkocTy,
pearvpylowmin Ha BO3OENCTBUE BHELLIHUX
W BHYTPEHHNX (haKTOpOB.

B peaynbrate u3ydeHus U aHanusa
npegmeTa uccnenosaHus, kak B Poccum,
Tak 1 8 MOHroNM@60CHOBLIBAETCA BLIBOS,
0 HEOBXOAWMOCTH YUYNTHIBATb BHYTREHHWE
1 BHeUlHWe, snusowne Ha obecneyeHus
6esonacHocTn B necnpasUTensHbIX
yupexneHuax u cobniofeHnus B8  Hux
pexuma. Ux WrHopuposaHue Bbi3biBaeT
HeraTuBHble NOCNeacTBust - ocnabnewue
WU YXKECTOMEHWE . pexuma,  4To

Gyner, _6e3ycnoBHo, NpPenaTCTBOBaTL
BbINONHEHUIO NOCTaBNEHHbIX
rocyfaapcrsamu 3apavy B  ceeTe
pecdopMupoBaHUA NeHUTEeHUMapHon
CUCTEMBI.

---000---
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MPABOBAS NPUPOJA 3APYBEXHbIX CBA3EWN
CYBBEKTOB POCCUUCKOU ®EOEPALIUUA

O.B. Xbiwukmyes, npogheccop
Bypamckoeo eocydapcmeeHH020
yHUBEPCUMEeMa,3acslyXeHHbIl pucm
PQ®,K.10.H.,

A.B. Akvypura,nasanbHuk omoena
locydapcmeerHo-npagozo komumema
Admurucmpayuu lnasest Pecny6nuku
Bbypsmus u lNpasumenscmea
Pecnybnuku bypamus, K.10.H

B cratbe uccnemyetca npaeosas
6asa, pernameHTUpylowan . BONPQCH
ocyulecTeneHnna cybbekramuPocchinckon
denepauun  MexayHapoaHblx, CBA3eW,
aHanu3npyiTCca nmetoLmecs B
OPUANYECKON  NuTepaType  MHeHus
OTHOCUTENBLHO npasoBow npupoas!
Takux cBRA3en, o6o :HoBbIBaeTCH
no3numn_ o | 'MHOrOACNeKTHO=TH y4acTus
cybvektoB, P®- B mexrocygapcTaeHHON
AEATENBHOCTU.

Kniouesbie cnosa;: MexayHapoaHble
cBa3un, cybbekT Poccuickon ®eagepaunn,
denepaTmBHble OTHOLUEHNA

In article the legal base regulating
questions, of implementation by subjects
of the Russian Federation of international
relations is investigated, opinions of rather
legal nature of such communications
available in legal literature are analyzed,
the position about different forms of
participation of territorial subjects of the
Russian Federation locates in interstate
activity.

Keywords: international relations,
subject of the Russian Federation, federal
relations
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C noanuuni MexayHapoaHoro npaea
rocygapcTBo Bcerga paccMmartpuBaetcs
Kak uenocTHas CTPYKTypa, npu
3ToM opmMa “ero rocyaapCTBEHHO-
TEPPUTOPUANLHOrO * yCTponCcTBa He
nMeeT ” CyWeCTBEHHOMO 3Ha4eHua npu
BbICTPaVBaHUN AnMnnomMaTtuyecknx
OTHOWEHWA, ocopMmneHnn akTa
npusHawua u np. Mexay Tem oyeBuaHoe
pasfnuyue NpaBoBOro cTaTyca TeppuTopuii
B COCTaBe rocyaapctBa B 3aBUCUMOCTW
OT TOro ABMAETCA MU OHO CIOXHbLIM
WM MpocteiM,|  KoHdeaepaTUBHbIM,
cenepatMBHbIM % NMMOO  yHUTapHbIM,
BNUAeT Ha BbiCTpavBaHue 3apy6exHbix
cBA3e YacTewn rocynapctea (cybwektos,
astoHomui). MNpu 3TOM, Ha Haw B3rNAg,
UMeeTca s Talke NPAMas  3aBUCUMOCTb
BO3MOXHOCTH BbICTPaWBaHWA
COOTBEeTCTBYIOWMX  B3aWMOOTHOLIEHWA
OT CcTeneHW UeHTpanusauum  nubo
AeueHTpann3aunn CTpaHbl.

Mocneanun Tesuc MOXHO
npocnegnTe Ha WCTOpPUM CTaHOBNEHWUS
n passuTna denepaTVBHbIX OTHOLEHWN
8 Poccuinckon ®epepaunn. Tak, nocne
pacnaga CCCP Ha oatane «napaga
CyBEepeHUTeTOB»  NPOWU3OLWINO  pe3koe
paclumpeHve MexayHapoAHbIX KOHTaKToB
cybbektoB P®, npun 3TOM peruoHbl
aKTMBHO, @ B Kakux-TO acnektax W
4YpPE3IMEepHO akKTUBHO, BKMIOYUNUCL B
MEKIOCYAaPCTBEHHbIE OTHOLLEHUA.
lonyTeepxaeHneMm TOMy ABMAeTCA W
pervoHaneHoe 3akoHoaaTenscTeo 90-x, B
ocubeHHocTU pecnybnuk. Tak, Hanpumep,
B cTaTee 74 KoHncTuTyuun Pecnybnukn
BawkoptoctaH1993 . aakpennsnoce,
4YTO OHa HRBNAETCA CaMOCTOATENbHbLIM

Y4acCTHUKOM MeXAyHapOaAHbIX u
BHELHE3KOHOMUYECKNX OTHOLUeHUA
4] cBraen, Kpome Tex, KOTOpbie
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no6posonLHO nepeaawnbl No [Jorosopy 8
seaeHve Poccuitckon depepaumu. [1]

Henb3s He BCNOMHUTL U UMeBLIMeCs
CenapaTUCTCKUeABUKEHUA B HEKOTOPbIX
pecnybnukax, COCTaBUBLUMX pearnbHyo
yrposy TeppuTOpUanbHON LENOCTHOCTH
rocyaapcTea.

Cnegyowmi aTtan, XpoHONoru4ecku
03HaMEHOBAaHHbIA  NPUXOAOM  HOBOFO
CTONETUA, NPOABUIICS B PE3KOM YCUNEHUN
ueHTpanusauumM BnacTu, BbICTpauBaHuv
eAuHCTBa NPaBoBOrO  NPOCTPaHCTBa,
3aKOHOAATENbHOM W AOKTPUHANBHOM
oBocHoBaHuUM eguHcTea cucTembl
rocyaapcTeeHHon  Bnactu.  Tak, B
Onpegenenun KoHcTutyuuonHoro Cypa
Poccuickon deaepauunn ot 27 uoHs 2000r.
Ne 92-O yka3aHo, 4TO HOPMbI KOHCTUTYL A
pecny6nuk, yCTaHaBnueamowme
ux cratyc B kayectee cybbekTos
MeXayHapoaHOro Nnpasa, NpoTUBOPEYaT
nonoxeHuam KoHcTuTyuuu Poccunckon
depepaumv. OTmevanocs, uTO
«pecnybnuka He MOXeT ObiTh cyGbekTom
MeXOyHapoaHoro -npaea. B  kadyecTse
CyBEpeHHOro rocyaapctsa v y4acTHUKOM
COOTBETCTBYHLLNX. MEXTOCYAAPCTBEHHBIX

OTHOLLEHUW, . He '~ MOXEeT  3akioyaTb
norosops! MexayHapoAHO-NPasoBoro
xapakrepa»[2].

B ‘atoT Xe nepuoa 6bif. NPUHAT
depepanbHbii 3aKOH ;0T 04.01.1999 Ne
4-03«0 KOOpPAUHALUMW, MEXAYHAPOAHbLIX
" BHELWHE3IKOHOMUYECKUX ceasen
cybbektoB_Poceunckon depepauun» [3)].
Cratba /1 A@HHOrO 3akoHa 3akpennser
npasoCy6LekToB Poccuitckon depepauuu
Ha  OCYWECTBNeHWe MexayHapoaHbix
W BHELUHEIKOHOMUYECKUX CBSA3En c
Ccy6bEKTaMUNHOCTPaHHbIX(heaepaTUBHbIX
rocynapcTs, aOMUHUCTPATUBHO
TeppuTopuanbHbIMU obpasoBaHuaMU
WHOCTPaHHbLIX FOCYAApcTB, a TaKke
Ha yyactue B AeATenbHOCTU
MeXayHapoAHbIX OPraHU3auuin B pamkax
OpraHoB, CO3[aHHbIX CcneunansHo ANA
aTOM uenue Npeaenax noNHOMOYUA,
npefocTabBneHHblX UM KoHctutyumnen
Poccuinckon degepauun, denepancHbiM
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33aKOHOAATeNbCTBOM
Mexagy — OpraHamMn  rocyaapCTBeHHON
snactu  Poccuiackon depepaumu W
opraHamMu  rocyaapCTeeHHOW  BnacTu
cybvektoB Poccuiickont ®egepaunn. 0
pasrpaHuyeHun NpeaMmeTos  BEAEHWUR
v NonHOMOuYMH.OCyWwecTBNeHne Taknx
cBA3e C OpraHamu rocyaapCTBEHHOW
BnacTu WHOCTPaHHbIX rocyaapcTs
BO3MOXHO ANA CyGbekToB | Poccurckon
®epepauun c cornacua Npasutenscrsa
Poccuinickon  ®epepauumn. B cratee
10 3akoHa 3akpenneHo npaeo
cybvextoB Poccuinckon  denepaumn
8 UENSX peanu3auuMn  COornalieHnn
06 ¢ ocywiecteneHMn  MeXayHapogHLIX
WU, BHELIHE3KOHOMWUYECKUX. CBR3en no
COrNacoBaHuio c MuHucTepcTeom
WHOCTPaHHbIX aen Poccuinckon
denepauuu OTKPLIBATL cBon
npeactaBuTenbCcTBa  3a  npefenamu
Poccuiickoin ®egepatinu. Mpu aToM npaMo
noaYepKMBAETCA, YTO NpeAcTaBuTENLCTBA
He ! UMeKT = AMNNOMAaTHYECKUA  CcTaTyc
W Ha Hero re MOryT ObiTb BO3NOXEHbLI
avnioMatuyeckne NGO KOHCyNbCKne
DyHKUNK,

M porosopamu

YkasaHHbIn 3aKOH nmen
UCKIIOYUTENbHO  BaXHOE  3HaueHwe
ana npasosoro obecnedenuna GanaHca
uHTepecoe P® u ee cybvektos B
Bonpocax cobniogenus efuHCTBa
BHewWwHen nonutukn. Bonee Toro Ha
3aKoHogaTensLHOM yposHe 4eTko
onpeaeneHo, YTo  AUNIOMaTUYECKWX
npeacTaBuTensbCTs pervoHansbHoro
YPOBHSA BbITb HE MOXET.

B aton ceaan
npeAcTaBUTENbCTBAB
rocygapcraax, Kak
ABNSAIOTCA  PErnoHanbHLIMKW - OpraHamu
rocynapcreeHHon Bnactun. Hanpumep,
8 Pecnybnuke BypATUA Ha OCHOBaHWM
Ykasa MpeangenTa Pecny6nukun
Bypatua ot 07.08.2007 Ne 486 «O
CTPYKTYPE  WCMONHUTENbHBLIX  OpraHos
rocyaapcreeHHon Bnactu Pecny6nukn
BypAatuarcoznaHo  nNpeacTaBUTENbLCTBO
Pecny6nuku Bypatua Poccuiickon

co3naBaeMble
3apyBexHbix
npasuno,
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®epepauuv B . YnaH-bBatop MoHronum,

ABNAOLWMECH WUCNOMNHUTENBbHBIM
OpraHOMrocyaapcTBEHHON BnacTu
Pecny6nuku Bypsatus[4]. CornacHo

Monoxenuio o MpencTaBuTensCTBE B €r0
KOMNETeHLUMIo BXOAWT nNpeacTaBneHve
wHTepecos Pecnybnuku Bypstns B T
Ynan-batop MoHronun eccepe Toproso-
9KOHOMWUYECKOTO, Hay4YHO-TEXHUYECKOrO,
KYyNbTYpPHOTO,TYMaHUTapHoOro
coTpyaHuyecTsa [5].

B 2003 roay npuHaT ®enepanbHbiit
3akoH «O6 ocHoBax rocyaapcTBEHHOIO
perynupoBaHvs BHEWHETOProBow
DesTenbHOCTU», OnpeaenuBLLUMIA OCHOBbI
rocyaapcTBeHHOro perynupoeaHus
nonHomounn  Poccuinckon ®epepauumn
n ee Ccy6LeKTOB M Taloke YeTKO o4epTun
rpaHunLibl NONIHOMOYUA cy6bekToB
Poccuiackon  ®epepauvmn B _cdepe
BHeLHen Toproeny [6).

Cnegyet 0TMeTUTb, YTO; MO MHEHWIO
pana aBTOpOB, «MOSIOKEHNA, A@HHOro
3akoHa B onpeaeneHHon Mepe Cy3unu
KOMNETeHLUMIO perdoHaribH »Ix  BNacten
B obnactm npaBoBOro, perynMpoBaHus
BHELWHETOProBoW .  AesTen >HOCTU,  “fio
CPaBHEHWUIO ', C' paHee [AeACcTBOBaBILUM
3aKOHOAATENLCTBOM. Bbinu  MCKIOYEHb!
NOSTHOMO4US, CBA3aHHbIE C BO3MOXHOCTLIO
npegocTasneHns AQONOMHUTENbLHBIX,
NoO OTHOWeHW0 K. GeaepanbHbIM,
(VHAHCOBLIX  rapaHTUi, | ydacTHUKaMm
BHELUHeTOProBom AEATeNbLHOCTY,
3aperucTpupoBaHHbIX Ha  TeppuTopun
cooTeeTcTBYyIOWEro cybbekra Poccuickon
®egepauumn n gp.»[7].

Takum 06pa3oM, C y4eToM HOPM
AencTByoLWero 3aKkoHOAaTenbLCTea,
cchopMNpPOBaHHOTO B Nepuod  YCNOBHO
BbIOENAEMOrO HaMWU «BTOPOro 3Tana»,
a Takke WUCXOAA W3 WUCTOPUHECKOR,
[OKTpUHaANbHON NOCBINOK, MOXHO
fOBOPUTL O TOM, yTo  Ccy6bEKTHI
Poccunckon ®epepauuu He ABASKTCS
M He MoryT OGbiTb  cybBbekTamu
MexayHapoaHoro npasa. PernoHb!
Poccu no  npumepy  Knaccuueckow
denepauun nepepanu  deaepansHbiM
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4YacTb CBOMX MNOSMHOMOMMH,
npusHaoT obwerocynapCTBeHHbI
HeaenuMbIA  CyBEpPEeHWUTeT, MOo3TOMYy W
rOBOPUTE O HEKOW [one CyBepeHHbIX
npas, B TOM 4WACNE CBR3AHHBIX “C
BO3MOXHOCTbIO OCYLLECTBNEHUS BHELLIHUX
CHOLWEHWN, CErofiHA, BPAA N onpasaaHo.
BmecTte c Tem, aHanus gewncreylowero
3aKoHOOaTenbLCTBa NO3BONSAET rOBOPUTH
0 Hanu4uu onpeaenéHHBIX CyMMapHbIX

BNacTAmMm

npae, no3sonswux.’ cybbektam P®
y4yacTeoBaTb B MeXayHapoAHOM
obweHun. . OaHako. B  1OpUANYECKOn
nutepatype Ha CerogHAWHWA
AeHb, OTCyTCTByeT eauHan [Roavuus
OTHOCUTENBHO npasoBon npupogab!

Takux « 3apybexHbix CBA3EW. W cTaryca
cybrextos P® npu ux ocyliecTeneHnu.
Tak, HekoTopble asTopbl. UCXOAAT U3
pPa3sNUYHOro NpPaBoBOrQ, cTaTyca camux
cybvektoB P®.. Hanpumep, wmenach
no3uumMs..0 rocyaapCTBEHHOW npupoae
MeXAYHapOAHbIX OTHOLIEHWA pecnybnuk
8 cocTtaee PP, ncxoasiuas us TonkoBaHus
HacTu 2 cratbn 5 KoHctutyuun PO, roe
yKa3biBaeTCcA Ha TO, 4TO pecnybnuku
ABASAIOTCA rocynapcreamm(8]. B
AnTepatype  BbICKa3blBAaNOCbL  TaKke
MHEHWe, YTO B BONpOCax MexayHapoAHbIX
ceA3en cTaTyc pecnybnuk u ctatyc apyrmx
cybbekTos paBHo3HayeH [9].

B TO xe BpeMsA, yuyuTbiBas, 4To B
HOpMaXx TeKYLLMX 3aKOHOB Mbl BCTPEYaem
nonHomoumns cybbektos P® B pamkax
BHELWHEIKOHOMUYECKOW  AeATEeNbHOCTH,
BbICKA3bIBAIOTCA MHEHUS, YTO WUMEHHO
BOMPOCHI  3KOHOMMYECKOrO  pasBUTUS
ABMAIOTCA OCHOBHbBIM acnekToM
MexayHapoAdHbix  cBAsen  cybvekToB
P®[10].

Ewebonee BeCOMOW COCTaB 1A0LWLEN
MEXrocyaapCTBEHHbIX B3aUMOOTHOLWEHUN
cybvektoB P® sBnserca npurpaHnyHoe
COTPYAHVYECTBO. 3HaunTensHo
Konn4yecTeo pernoHoB Pd rpaHuyart c
TEPPUTOPUAMM UHOCTPAHHBIX FOCYAAPCTB
1 370, 6€3YCNOBHO, HE MOXET HE BANATL HA
BbICTPaAUBAHWUE CBA3EN C NPUrPAHUYHBIMN
TepputopusmMu.  pn  3TOM  BOAPOCHI
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NPUFPaHUYHOIO COTPYAHWYECTBA MOryT
0XBaTbIBATb HE TONbKO Chepy IKOHOMUKK,
HO W pacnpoCTpaHATLCA Ha Cco3faHue
yCnoBwui Ana B3aumoaencTeus B obnactu

o6pa3oBaHna,  KynbTypbl,  U3yudeHus
HaceneHWeM  A3bIKOB  COMNPEeAenbHbIX
rocyaapcTs, ocylecTeneHns

fPafoCTPONTENBHON AEATENBHOCTH, UHBIX
BOMPOCOB  WHAPACTPYKTypbl, BOMPOCOB
WHTErpauun CUCTEM NpeaynpexaeHus u
NUKBUAALMM  YPE3BLIYAMHBLIX CUTyauuni.

Hanpaenenusmn NpUrpPaHU4HOro
coTpyaHudecTBa MoOryT 6biTh  Tawke
Hay4YHO-TexHWJeckune, 3KOMoruyeckue,

CNOPTUBHBLIE W UHbIE CBSI3W, KOTOpbLIE
cnocoberesosanu Obl CcO3aaHu
BnaronpuaTHLIX ycnosumn ans
pa3BUTUS  NPUFPAHWUYHBLIX  TEPPUTOPUHN.
CoorseTcrayiouime NpPaBOOTHOLEHNS
AOMKHbI  6bITb, HA  Haw  B3rfNAA
yperynupoBaHbl 3akoHoAaTeNbHO.

CnepyeT oOTMeTUTL, 4TO _pabora ' no
NOArOTOBKE N BHECEHUIO Ha paccMoTpeHne
npoexta ®egepancHoro . 'dakoHa «O
nNpurpaHnyHOM COTpyAHuU4ecTse B
Poccuinckoin ®epepaunn» nposoaunacs
oTAenbHLIMU cybvekTamu npasa
3aKOoHOAATENBEHONW © MHWUMATUBLI, . HO
0O HAcToOAWIEro MOMeHTa TakKiu He
peannaosaHa[11].

[osogom B nonb3y: Toro, u4to Ha
npasoByl0 NpUpoay 3apybexHbix cesaen
cybbektos P® BavseT 3HauuTenuHoe
KONU4ecTBo haKTopoB, NpocnexusaeTcs
Ha npuMepe CO3AaHWs MeXayHapoaHbIX
CTPYKTYp: HE.CTONBKO MO MPUFPaHU4HOMY,
CKOMbKO MO reorpachmyeckomy npuHumnny.

Tak, . 'Hanpumep, c 2005 ropa
Pecnybnuka BypsaTua asnserca
yneHomco3faHHon 8 1996 r. Accouuauum
pervoHanbHbIX  agMUHUCTPaUMn  CTpaH
Cesepo-BoctouHon Aauu (APACCBA),
BKJIONAIOLLEN 65 pervoHanbHbIX
afMuHUCTPauui u3 Poccuu, Pecny6nnku
Kopes, Kutas, Moxronum u KHOP.

Linpokoe B3aumogeuncTene
cybbekTb! Poccuitckoi depepauunm
OCyWecTenslT  co crpaHamn CHI,

NOCKONbKY TaM COCPEeaoTOYEeHb! dKUZHEHHO
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BaXHbIE 4NN CTPaHLI PECYPChi, NPOXHUBaET
Bonblas YacTe COOTe4eCTBEHHWKOB.

B 3TOA CBS3W nNonaraem. 4TO Ha
3aKOHOAATENbHOM  YPOBHE  [OMKHb
6biTe yuTeHbI BCe BO3MOXHbIE
acnekTel  BbiCTpauBanusi  cybbexkTom
Poccuiickor ®enepaunm OTHOWEHUHA B
MEXrocyaapCTBEHHOM npocTpaHcTee,
oTnaxeHbl pasnuyHbie OPMbI “Takoro
B3aUMOOENCTBUA.

BuiwensnoxenHoe
pe3ioMupoBaThb, 4TO 'Ha COBPEMEHHOM
atane nocne BLICTPAUBAHUA  YETKOW
Beprukann BNacTn B Poccun
BbICTPOEHO LeHTpanu3osaHHoe
hegepaTuBHoe roCyaapcTeo) O@HaKo
HEe B 1 NOMHOW Mepest. onpeaeneHb
npaBosbie 7] OpraHn3auUWoHHbIe
dOopMbl  B3aUMOOTHOLLEHUW 'CyGbekTos
P® u 3apybexHbix rocyaapcts, u4To
obycnoenueaer HeobxoanMMoCTL
NPOACIHKEHUANPOBEAEHNA UCCTeR0BaHUN
B yKa3aHHoOW cdepe.
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Introduction

The 1966 International Centre
for Settlement of Investment Disputes
(ICSID) Convention arguably created
some remarkable breakthroughs. The
consent of a state to the jurisdiction of
ICSID gives a private right to a party to
remain sovereign and in an equal position
in a lawsuit. In doing so, contracting
states make compromises and| promises
to investors. Article 25(1), of.the ICSID
Convention requires a submission of
parties’ consent prior to ‘a dispute to the
ICSID jurisdiction and no proceeding
can take place under the Centresunless
parties have given their written consent.
Moreover; the system of the Convention.is
premised on two levels of consent. At the
firstlevel;.one finds the consent.given by
a host state, and the second, an investor
by means of an agreement to ICSID
arbitration’. Consent forms the foundation
and cornerstone of the' jurisdiction and
proceedings.of the ICSID mechanism.

1.1 The method of application of
law in Article 42
The applicable law mechanism under
the ICSID Convention provides a new and
convenient way for the arbitrator to decide
using the proper law, which in some cases,
has caused considerable problerns. The
ICSID Convention of 1965 used a unique
method in selecting the applicable law.
As some scholars may refer, the ‘direct
1 C di “Arbitration
: some jurisdi issues, in

States and
Law", 2001,

P57
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line of application method’ _states “that
the arbitrator will not consider conflicts in
rules of law but rather directly decides the
appropriate law for the case.? Article 42
created a guideliné system, which defines
how the appropfiate law is selected for
disputes between ‘a contracting state
and a'national of the other contracting
state.'Article 42 should receive attention
as itionly addresses the,application of
substantive law. The. Convention laid
down:"The Tribunal shall decide a dispute
in accordance with such rules of law as
may be agreed by the" parties. In the
absence of'such agreement, the Tribunal
shall apply the law.of the Contracting State
parly to the dispute (including its rules
on the confiict of laws) and such rules of
international law as may be applicable™.?

This section clearly and directly
emphasizes that when there is no choice
of selecting applicable law between the
parties to the dispute, the tribunal should
apply the law of the host state and rules of
international law. In doing so, the parties
to the dispute will know what law will
apply from the beginning. Therefore, the
predictability and certainty of the result of
arbitration increases as well as efficiency
and transparency. The direct application
of law dispenses with the traditional rules
of conflict, and it clearly invests in the
arbitration the right to apply international
law as it may be applicable.

1.2 Issues regarding applying the
law agreed by the parties

The first sentence of Article 42(1)
states that the Tribunal shall decide
a dispute in accordance with such

* Zhu Kepeng, “A| Law in | C.
Arbitration™,Law Press of China. 1999, P154

* See. Article 42,1 of ICSID Convention
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rules of law as may be agreed by the
parties.*This principle was not only
recognized universally as a basic principle
in the intermational arbitration field, but it
was also illustrated in many important
intemational arbitration conventions such
as the ICC*Arbitration Rules, which set
forth: “The parties shall be free to agree
upon the rules of law to be applied by
the arbitral tribunal to the merits of the
dispute.”®

Similar to the ICC, the European
Convention articulated: “The parties shall
be free to agree upon the rules of law to be
applied by the arbitrators to the substance
of the dispute.”’Similar provisions can
be found in Article 28 of the UNCITRAL
Model Law and in arbitration laws of many.
countries such as France, Sweden, and
Egypt. The principle of party autonomy
was prioritized and adopted by the ICSID
Convention.

As some scholars -point out, the
parties are free to decide the substantive
law that the Tribunal, shoild apply in
their dispute seftlement, They can also
leave the matter to the second sentence
of the residual rule ‘'of Article 42(1)%. The
common explanation is that both'parties
can choose the law of the host state; the
law ‘of the home state, and international
law, and general rules of law.

However, practice 'shows that in
most circumstances,. | parties usually
choose the law of the host state to govern
the investment agreement since the
investment and the dispute always take

“ See, A2 of ICSID Convention

* ICC activities cover a broad spectrum, from arbitration and
dispute resolution to making the case for open trade and
the market economy system, business self-regulation, fight-
ing comruption or combating commercial crime. It has direct
access to national govemments all over the world through
e national committees.

* See. At 171 of the Rules of Arbitration of the International
Chamber of Commerce 1988

' See. Art VIl.1 European Convention on International Com-
mercial Artitration. 1961

t See An Shihata, | F and Parra. A.R Applicable, “Substan-
tve Law in Disputes Between States and Prvate Foreign
Parties” The Case of Arbitration under the ICSID Conven-
uon. 9 ICSID Review-Forewgn Investment Law Joumnal 183,
1994 P 189
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place in the territory of the host state.
Considering all these elements, the
autonomy of the parties is limited in most
occasions and it is very rare for host states
to agree on the application of law from-a
third state to govern investment oceurring
in its territory. In addition, the autonomy
of the applicable law cannot, breach
mandatory international law, international
customary law or treaty obligations. The
conclusion is that thelaw of-the host state
is the typical choice ‘for a contractual
relationship..concerning an investment.
The law_ selectediby the investor's home
state ;or | third state is uncommen. as it
conflicts | with activities closely related
to, the, host state’s legal“system, e.g.,
administrative law, laborlaw and tax law.
According to “statistics on cases
arbitrated by ICSID, most parties agreed
in applying the law of the host state. Only
in the case ofiColt Industries Operating
Corporation v. Republic of Korea (Case
No.ARB/84/2) °both parties agreed to
apply the law of the investor's home state
in.their dispute. In this case, technical and
licensing agreements for the production
of weapons was more closely related to
the law of the investor’s home state. Such
cases are special and rarely appear.

1.3 Legal issues concerning the
application of host state law

As previously mentioned, the law
of the host state is the typical choice,
the ICSID Convention confirms this by
the following:"In the absence of such
agreement, the Tribunal shall apply the
law of the Contracting State party to the
dispute (including its rules on the conflict
of laws) and such rules of inte/national
law as may be applicable"."®

This provision emphasizes that the
arbitration tribunal can directly decide
the applicable law in the dispute if the
tribunal cannot find an agreement in
selecting a law between parties or if an

v le at, http. g
htm

** See, ICSID Convention, Art 42.1
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agreement is incomplete and ambivalent.
The traditional choice of law in arbitration
always relied on the conflict of rules. As
for UNCITRAL Model Law, in the case of
failure to designate a law by both parties,
the arbitral tribunal applies the law
determined by the rules of conflict laws
considered to be applicable'. Also, there
are similar provisions in article VII of the
1961 European Convention as well as in
the ICC's Arbitration Rules. This principle
of closest connection is universally
accepted and applied in international
arbitration when choosing law. However,
in practice, only a few countries have
adopted it. For instance, Switzerland's
Federal Code on Private International Law
stipulates that: “The arbitral tribunal shall
rule according to the law chosen be the
parties or, in the absence of such choice,
according to the law which the actionis
most closely connected.”*?

When there was no ‘agreement
about applicable law,, the -tribunal used
this provision. For instance, in the case of
Amco v Indonesia, the Tribunal pointediout
that: “The parties having not expressed-an
agreement as tothe rules of law according
to which the dispute between themishould
be_decided, the Tribunal has to apply
Indonesian law, which is: the law of the
Contracting State Party.to'the dispute”."®

Sometimes, the law of the host state
changes in later 'stages. This happens in
many developing ‘countries whose legal
system is still.in a transitional condition. As
a general principle, the host state’s new
law. will be applicable as it changes. This
was supported by many scholars such as
G.R.Delaume’s argument, which states
that when there is no stabilization clause,
the law governing the contract is the law
in force not the law when the agreement
was made, so the ICSID Centre should

" See, “UNCITRAL Model Law on Intemational Commercial
Arbitration”, 1985, Art28

* See, “Switzerland's federal Code on Private International
Law", 1987 Art 187

" See, Award of the Case, 20 November 1984, ICSID Re-
port 452
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apply contemporary law when arbitration
occurs.” In practice, foreign investors
usually require a Stabilization Clause in
the investment agreement to prevent the
impact of law from changing. If the parties
have this kind of agreement between
them, the applicable law will be:the law
they use to close the contract:

I. 4 Legal issues concerning
application of international law in
dispute

In Article 42,1, the Convention
mentioned the application of interational
law, but itdid not illustrate the function and
rank between the law of host=contracting
state . and the rules .of ‘applicable
international law. It was a compromise
between developing and 'developed
countries when the draft was discussed.
As a middle measure, the Convention
only placed them together with the word
“and”. ' Thus; conceming how to apply
international |law, many legal questions
and debates «rose.

Usually the parties choose both
domestic law and international law to
govern-the dispute. However, choice
of only international law and excluding
any reference to a domestic law is not
advisable and thus, the chosen law
may lack in clarity and technical detail.
In AGIP v. Congo. the parties had
agreed on the application of Congolese
law supplemented by the principles of
international law. After establishing the
Congolese ordinance, which nationalized
the claimant's property, it came forth to be
a breach of Congolese law, the Tribunal
turned to international law and held that:

“In the present case, it must be
recalled, that according to Article 15 of
the Agreement, Congolese law can be
supplemented when the occasion arises
by principle of international law.”*®

In some instances, there is no

" G.R.Delaume, "Ti C Law

and Settlement of Disputes “New York, Oceana Publica-
tions, 1982, P.69

'* Award, 30 November 1979, 1 ICSID Report 323, Pera. 82
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mention of the application of international
law in agreement between parties,
_therefore, is there room for the application
of international law? The practice of ICSID
proved the confirmation of international
law by the tribunal as being fit o be applied
in such circumstances. In the case of
South Pacific Properties Limited v. Egypt,
there was disagreement as to whether a
choice of Egyptian law had been made
by the parties, and consequently, as to
whether international law was applicable
in conformity with the second sentence of
Article 42(1). The Tribunal declared that
international law was applicable either
way:

“Finally even accepting the
Respondent's view, the Parties have
implicitly agreed to apply Egyptian law,
such an agreement cannot entirely exclude
the direct applicability of international law
in certain situations.™®

Furthermore, the Tribunal pointed
out that, when municipal law._contains a
lacuna, or international law. ‘s violated by
the exclusive application.of raunicipal‘law,
the Tribunal is bound in accordance with
Article 42 of.the Washington Convention
to directly, apply the relevant jprinciples
and rules of international law."?

This® attitude toward " applying
international law demonstrates that the
Tribunal applies .minimum  international
standards, even if the parties do not
include international law in their agreement
on applicable law. The complete exclusion
of international law from the agreed
choice of law containing only a domestic
fegal . system would lead to undesirable
consequences. A foreign investor, by
assenting to only host state law, may
waive the right of minimum standards for
the protection of aliens and their property
developed in customary international law.
Such a circumstance would be contrary
to the Convention’s objective, which is to
stimulate investment through the creation

1€ Award, 20 May1992. 3 ICSID Repon 189, P.207
V1 &t 208
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of a favorable investment climate.*Thus,
the application of international law is
always considered to play a very important
role under the mechanism of the ICSID
Convention.

Then, what is applicable international
law? The Convention itself did not give-a
clear definition of applicable international
law. The official interpretation about the
applicable international law was found in
the Report of the Executive Directors and
states that the term ‘international law’ as
used in this:icontext,'should be understood
in the sense given to it by the Statute of
the International Court of Justice.'*The
Statute, lof “the International. Court_ of
Justice defines as the following:

a. International conventions, whether
general or particular, establishing rules
expressly recognized by the contesting
state;

b. International custom, as evidence
of general practice accepted as law;

c... General principles of
recognized by civilized nations;

d..Subject to the provisions of Article
59,4judicial decisions and the teachings
of the.most highly qualified publicists of
the various of the nations, as subsidiary
means for the determination of rules of
law?

Many scholars, especially those from
developing countries, claim the above
definition is too broad and difficult to apply
in practice.

Today, a significant part of
international laws applicable in disputes
are Bilateral Investment Treaties (BITs)
between counties, with the first modern
Bilateral Investment Treaty, made
nearly 40years ago between (Sermany
and Pakistan.?’ Since this time, an
increasing number of European counties
have concluded such treaties with

law

W Report of Executive Directors, para.9, 11CSID Report 25.
" Jef, para.40

# See, Art 38 (1) of Statute of the international court of jus-
tice

/1 Available al, htlp'//en wikipedia.org/wiki/Bllaleral_invest-
ment_lreaty
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developing countries. It is only since the
late 1980s that BITs have come to be
universally accepting of the promotion
and legal protection of foreign investment.
According to surveys, by the end of 2009,
there were over 2,500 BITs in the world?
and these enormous BITs constitute most
of the legal rules comprising international
investment law for parties in dispute.
Another noticeable development in
this field is the fastincrease of multinational
investment treaties; we can find that
several regional multilateral treaties
dealing with investment have already
been ratified.? In 1995, negotiations were
established within the Organization for
Economic Co-operation and Development
(OECD)* in conclusion of the Multilateral
Agreement on Investment (MAI).% It
was envisaged that apart from providing
covered investments with substantive
protections (as to general ‘standards
of treatment, expropriation,. currency
transfers and so on), the MAI would set

# World Investment Report 2009 overview, P.1] Available at,
http://r0.unctad.org/wir/pdfs/ful WIR02/ppxv-xxx.pdf

# These include thé North American Fee Trade Agreenent,
reprintediin 32 ILM 289(1993); the Colonia Protocol on:
the Reci| | P and P ion of
within Mercosur, signed on January 27, 11994 and the
Buenos Aires Protocol on the Promotion and Protection
ofiInvestment Made by Countries That are not Parties
to-Mercosur, signed on August 8, 1994(both.protocols
concluded under the Asuncion Treaty Establishing a
Common Market Between Argentina, Brazil, Paraguay
and Uruguay (Mercosur), signed on March 26, 1991); the
Treaty on Free Trade Between Colombia, Mexico and
Venezuela, signed.onJune 13, 1994; and the Energy
Charter Trealy, reprinted in 34 ILM 381 (1995).

“ OECD was established 1961 in Pans it brings together
the g of countries cy and
the markel economy from around the world. It provides a
setting. where governments compare policy experiences,
seek answers to common problems identify good prac-
tice and coordi di and inty { policies.
25 It was negotialed between members of the Organisa-
tion for Economic Co ion and D OECD)
between 1995 and 1998. Its purpose was to develop mul-
tilateral rules that would ensure international investment
was governed in a more systematic and uniform way be-
tween states When the first draft was leaked to the public in
1997, it drew widespread criticism from civil societygroups
and developing countries, particularly over the possibility
that the agreement would make it difficult to regulate for-
eign investors. After an intense global campaign was waged
against theMAI by the treaty’s critics, the host nation France
announced in October 1998 that it would not supportthe
agreement, effectively killing it due to the OECD's consen-
sus procedures.

forth the consent of the parties to the
submission of disputes with investors
from other parties to arbitration under
the ICSID Convention.® In addition, The
United Nations Conference on Trade and
Development (UNCTAD) is implementing
a working program on a “possible
multilateral framework on ~investment.
If these Multinational. ' Agreements
on Investment comes into force, the
settlement procedures will .include both
state-to-state mechanisms such as in
WTO and an investor-to-state mechanism
as stipulated in-most Bits. Therefore, the
application of international law in the ICSID
mechanismiwill be greatly enhanced and
facilitated.

ICSID tribunals;have . frequently
applied rules of customary international
law in its practice. In the.case of Benvenuti
& Bonfant. v | Congo, the Tribunal
upheld the “principle of compensation
in nationalization, constituting one of
the’ generally recognized principles
of international law.?’ Similarly, in the
LETCO.v Liberia case, for nationalization
to ‘be lawful, the Tribunal argued that it
would.have to be based on a legislative
enactment, taken for a bona fide public

purpose, remain  non-discriminatory
and accompanied by appropriate
compensation.?®Customary international

law usually provides rules on the minimum
standard for the treatment of aliens related
to their property, and more specifically on
expropriation and compensation, on the
prohibition of denial of justice and on state
responsibility for injury to aliens, these
being obvious examples. In addition to
customary international law, there are
general principles of law and other opinions
of well-established scholars related to the
definition of Article 38 from the statute of
the International Court of Justice debating
whether legal rules require practice by a

* See, Antonio R Parra “The Role of ICSID in the Settie-
ment of Investment Disputes” ICSID news, Volume
16.N0.1.1999,P.5

T Award, 15 August 1980. 1 ICSID Report 357
* Award,31 March 1986,2 ICSID Report 366
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majority of countries.

On this point, developing countries
stilt hold different opinions compared to
developed countries and the question
must be scrutinized in the ICSID practice
to find a pragmatic and effective answer.

I.5§ The function and relationship
between international law and the law
of the host state

As mentioned previously, the ICSID
Convention did not indicate the hierarchy
or priority between international law
and host state law to govern a dispute.
Although an agreement between a state
and investors usually prioritizes the law of
the host state, it simultaneously agrees to
apply rules of international law. However;
in practice, the disagreement between
the application of international law, and
domestic law often arises.

So what role should “international
law play in dispute settlement?When
intemational law and the law. of the host
state takes effect ‘in_onelispute, their
relationship becomes +~a complicated
question. . There-"are seveial points “of
dispute.

Developing countries often are of
the _view that international law is solely
supplemented to domestic law. However,
scholars from westernicountries opposed
this idea and claimithat international law
should at least play a; corrective role, if
not more. This idea was reflected in some
cases, for instance, in the case of Amco v.
Indonesia, where the Tribunal put forward
an important analysis, which reads:

“This Tribunal notes that Article 42(1)
refers to the application of host-state law
and international law. If there is no relevant
host-state law on particular matter, a
search must be made for the relevant
internationa! laws. And. where there are
applicable host-state laws, they must
checked against international laws, which
will prevailed in case of conflict. Thus,
international law is fully applicable and
to classify its role as only supplemental
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and corrective seems a distinction without
a difference. In any event, the Tribunal
believe that its task is to every claim of law
in this case first against Indonesian law,
and then against international law."?®

From this point of view, the Tribunal
thought that international law would be the
last defense line of the justice. But still, this
idea did not completely. put. international
law on a higher rank-than the domestic
law of the host state.

Another  idea further claims that
international.Jaw has a higher rank of
effectiveness and it will supervise and
revise. application of domestic law in
dispute’, Some scholars held this position
agreeing’ that the Tribunal should take
the law of the host state and it should
be applied in the dispute first, and the
Tribunal can then compare the law of the
host state with international law, with the
domesticdaws iniconflict with international
law not being applied.*® A similar opinion
was found in the annulment decision
in Wena Hotels v. Egypt. The ad hoc
Committee sustained the prevalence of
the host 'state’s treaties over domestic
rules'oflaw, therefore, holding:

“In  particular, the rules of
international law that directly or indirectly
relate to the State's consent prevail over
domestic rules that might be incompatible
with them. In this context it cannot be
concluded that the resort to the rules of
international law under the Convention,
or under particular treaties related to its
operation, is antagonistic to that State
national interest.”'

So this opinion conciudes that the
Tribunat is to examine legal issues under
domestic law and international law. In case
of conflict, international law prevails. An

- See. Resubmitted C.asa Award, 5 June 1990, ICSID Re-

port 580, Para 40

¥ AronBroches, “The Convention on the Settiement of In-
Disputes Stales and Nati of olher

stales” Applicable law and default procedure, in Select Es-

seys-World Bank, ICSID and other subject of public and pri-

vale Infernational law 1995, P 195

s ICSID Case No Decision on

paiched to the parties on February 52002, P.15

b die-
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ICSID tribunal may not render a decision
on the basis of the host state’s domestic
law, which is in violation of a mandatory
rule of international law.

The idea of international law playing
a supervisory role has earned objections
from many developing countries. The key
point of contention is domestic controi
of international investment disputes.
Therefore, if the host state does not have
international obligations to the investors,
international law should not interfere
with measures taken by the host state
to deal with foreign investment in their
territory.?Insisting on international law as
only playing a supplemental role reflects
the concern of developing countries before
the 1990s; their concerns related mainly,
to politics and national security. Today,
along with the current changes in/ the
international environment, especially. the
acceleration of globalization, internatianal
law has been strengthened, e.g., the rules
of WTO* as part of international-law.

Considering the current international
social climate, .international law is ustill
based on the principle of state sovereignty,
and as aresult, the state has the authority to
manage activities in its territory. Under the
ICSID*mechanism, a state aiready makes
aiconcession of this exclusive jurisdiction
to foreign investors and.consents to submit
an investment dispute to the jurisdiction of
the ICSID. Hence, if international law can
supervise and revise the law of the host
state in.dispute settlements, developing
countries ‘will be greatly frustrated and
refused by the ICSID mechanism. Thus,
in order to enable the ICSID mechanism
operate effectively, the idea of superiority
of international law should be seriously
considered.

The feasible and predictable
relationship between international law and
the law of host states in dispute should be
% Zhou Chengxin "M of dis-

pute settlement”. Publishing house of China University of
Polilics Science and Law, 1989, £.213
> It was established on 1995 in Geneva, it is the only glob-

al international organizalion dealing with the rules of trade
between nations.
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one of interdependency and interaction.
Today, no state can exist without trade
and business with others. The gap
between international law and national
law is narrowing. An important priority is to
harmonize national law and international
law.

Theoretically, international law ‘and
domestic law are both made-by ‘states,
therefore, international law and-domestic
law should not necessanly be in conflict,
but penetrate and assist each other.*In
consideration ‘of the current imperfection
of international..law, the application of
international law in practice should be
subject to ‘'some standard. The Tribunal
should try to find clearsand generally
recognized rules of intemational law, such
as- international conventions, bilateral
treaties, general international commercial
customs, etc.

In __conelusion, there must be
taken cautiously when applying rules of
international| law in investment dispute;
relationship” tetween law of host state;
international l:sw should be interdependent
andvinactive rather than fighting against
each other.

l. 6 Issues concerning the
application of Article 42(2)

Article 42(1) is the most important
rule regarding the selection process
of applicable law under the ICSID
mechanism. and in most cases parties
adopt this rule in their agreement. At
the same time, the Convention includes
another very important supplementary
rule. ltis Article 42(2) of ICSID convention,
which reads: The Tribunal may not bring
in a finding of non liquet on the ground of
silence or obscurily of the law.

This article also is found in many
international  arbitration rules, which
are widely recognized and applied in

 Wang Qieya, “Intemational Law" law press of China.
1981. P35
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practice.*

Non-liquet means that it is not clear:
a verdict given by a jury when a matter
is to be deferred to another day of trial.
The provision directs that a tribunal
may not refuse to render a decision on
the grounds of the law being unclear.
It also prohibits an award that decides
only certain questions. This provision
empowers the Tribunal to create and
apply appropriate law including general
rules of law. It is an important guarantee
of the efficiency and authority of the ICSID
mechanism. Some scholars’ interpretation
states this provision; international law has
achieved a flawless and complete stage
that can provide sufficient legal base for
judges and arbitrators to resolve any
problem.* Therefore, the authority of the
ICSID mechanism is greatly enhanced
and it enlarges the discretion of the ICSID
Tribunal.

If parties have agreed on the
applicable law, the Tribunalimust try to
use the selected law, to sclve the legal
questions as the first step. f the chosen
law provides: no' answer to the legal
question, the tribunal will resort to the
second sentence of Article 42(1).

Ifthere is still no applicable law. or
the applicable law is vague, controversial,
what can the Tribunal,do? Agcording to
this provision, the Tribunal'must find some
appropriate principle from the host state’s
laws or other legal sources. Particularly,
this provision strengthens the application
of international law, which is stipulated
inl Article;'42(1). If the Tribunal cannot
find ‘any appropriate regulation in host
state’s law, and applicable international
law is also lacking, they will apply general
rules of law extracted from a national
law system or the international system.
Thus. the Tribunal is given a very broad

7 See Section (G), An 4, Annex Il of Multilateral Invesi-
ment Guarantee Agency Act 1988, and in Ant 11 of Inter-
natonal Law Commigsion Model Rules on Arbitral Proce-
dure. 1958.YB 1L C.83

= Chen An ~. of i Dis-
puteA Research on ICSID Mechamem, Publisher of Fu Dan
University. 2001, PP.160-181
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choice of rules of law; they can even
apply a measure of analogy. In addition,
the Tribunal can receive help from judicial
decisions, academic writings, etc. Usually,
this way will allow the Tribunal to develop
some principles within the international
investment legal framework.

Therefore, Article 42(2).combined
with  Article 42(1) provides' strong
protection for international investors and
it guarantees that investors will receive
a judgment from..the international realm
when confronting +powerful sovereign
states! As a result, investing and import-
focused' countries, especially developing
countries, will face greater pressure due
to, the relative imperfection of their legal
systems.

There are some limitations to
this provision;? however. The ICSID
Convention.put forward the award, which
shall dealywith every question submitted
to the Tribunal and shali state the reasons
upon which it is based on.*’Then, we can
find that even article 42(2) empowers the
tribunai to give an award(what award?-
unclear) when there is no applicable law,
the Tribunal must state the reason that it
is based on, in other words, the tribunal
must find rule of law to apply in the dispute
no matter how difficult itis. In so requiring,
the tribunal must be very responsible
and diligent in that dispute. This kind of
authority and obligation offers the ICSID a
very unique and prudent character.

In fact, this principle is rarely applied
in dispute. The combination of the host
law and international law offers such a
wide field of authority that a real non liquet
situation is almost inconceivable.

I. 7 Issues concerning the
application of Article 42(3)
Article 42(3) states that ‘the

provisions of paragraphs (1) and (2) shall
not prejudice the power of the Tribunal
to decide a dispute ex aequoet bono if
the parties so agree. 'The principle of ex

¥ See, ICSID Convention, Ar 48, section 3



LAW REVIEW

2015 Ner5(55)

aequoet bonois an ancient legal principle
universally accepted by countries. It is
derived from Roman law and used to
supplement a defective contract or to
prevent bias in law. This principle has a
very positive function to fill the lacunae
or insufficiency of law.*® The meaning
of it is; according to what is right and
good or in justice fairness or from equity
and conscience {unclear).*® Through
this principle, Article 42(3) furthermore
reinforces the spirit of autonomy of parties
embodied in article 42(1).

This principle of aequoet bono
requires a specific party to consent and
such an agreement must be explicit.
The parties agree to resolve a dispute
through the principle of aequoet bono,
which allows them to maintain flexibility
and amity. When an application of [law
can cause unfair or stiff results, they may
alleviate the side effects by using this
principle.

As mentioned above; if the award
has failed to state the reasons on which it
is based, the Tribunal must express their
reason in theiaward according to Article
48(3) of the, Convention.**Therefore, in
practice, the Tribunal applies this principle
caution-.and seriousness. If appropriate
law can be applied, they should apply it as
long the application of exaequo.at bono is
objective and reasonable.

In practice, ‘the “application of this
principle always pertains to compensation,
and always..the parties to the dispute
have 'very, different claims. Especially in
the case of complex long-term investment
relationships, unexpected circumstances
may arise. Thus, a decision based on
equity rather than on law may provide
a fair and satisfactory solution while
sustaining amity between the investor and

* LyuoByoungHwa, Intemational Law™Volume 1, Publish-
er of China University of Political Science and Law. 1997,
P.224

¥ Steven H.Gifis. Law Dictionary 1996, Barron’s

the host country.*’ The application of ex
aequoet bono can be agreed between
parties before or after the emergence
of a dispute. In the case of Benvenuti &
Bonfant v.Congo, there was no mutually
agreed choice of law. At the Tribunal's first
session, the claimant suggested that the
Tribunal be granted the power.to decide
ex aequo et bono, but_the respondent
rejected. Later on during the proceedings,
the parties reached an agreement to
attempt an amicable ‘settlement on June
6 1979; they 'authorized the Trbunal to
render_its award_as quickly as possible
by judgment ex qequoet bono:*? After
being notified of a failure to settle through
negotiation, the Tribunal. applied Articie
42(3).

When the sparties 'have no
agreement to authonze the Tribunal to
apply the principle of ex aequo et bono,
the application. of it by the Tribunal
will constitute a use of excess powers
occasioning | annulments stipulated in
Article 52(1)(2) of the Convention 4

In_practize, the application of Article
42(3) has caused great disagreement;
it'is"not easy to give a clear standard to
appraise an award based on this principle.
However, the power conferred on the
Tribunal to decide aequo et bono does
not prevent the Tribunal from applying
the rule of law, and it is on this point that
the controversial issue occurred. Like in
the same case of Benvenuti & Bonfant
v Congo, the Tribunal was authorized by
the parties to decide ex aequoet bono
and it did not preclude the Tribunal from
looking at the rule of taw. The Tribunal
held that compensation for nationalization
was required by the host state’s law,
internationat law as well inequity. The
result is that the Tribunal determined

“ PF.Sutherland, "The World Bank Convention on the Set-
tlement of Investment Disputes™ In international and Com-
parative Law Quarlerly, Vol.28.July 1979, P.393

2 See, Award, 15 August 1980, 1 ICSID Reports, P.342
4 Ant 52.1 Either party may request annulment of the award

Series, Inc.P.179
“ See, Al 52.1 of ICSID Convention
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by an in writing to the y-Gen-
eral on one or more of the following grounds (e) That the
award has failed to state the reasons on which it is based.
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arbitration institutions and the use of  system, must find a balance to sufficiently
international commercial law. In practice,  protect their national interests, and at
countries, especially developing countries  the same time guarantee protection for
with applicable law issued in their legal  foreign investors.

---000-—-
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