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Before Creating a Law 

CRIMINAL LAW REFORM IN MONGOLIA 

Batbayar.E, (Ph.D). Associate Professor, 
Director of National Legal Institute 

Mongolia has an ancient history and 
tradition of state and legal culture, and had 
a written legal code titled, 'lkh Zasag' which 
has been named in scripts as lkh Zasag 
(Great Governance), lkh Yos (Great Rule}, 
lkh Zasag Khuuli (Great Governance Law) 
that expressed the great power and dignity 
of Chingis Khaan. 

Mongolia was subject to the socialist 
legal system for more than 70 years and, 
since 1990, social structures have been 
changing at a fundamental level. Since this 
time, democracy, human rights, freedom, 
the rule of law and the free market 
system have been fully acknowledged 
by Mongolians and comprehensive legal 
reform has been undertaken in the country. 

In Mongolia, the process of legal 
reform has taken its strength and works 
related to legal training and legal research 
have been developing and advancing to a 
feasible extend. 

An illustration of that is in the field of 
criminal law. It has been 13 years since 
the adoption of the Criminal Code in 2002 
which is compatible with the concept of 
the Constitution of 1992. Currently, there 
is an urgent need for the Criminal Code to 
be renewed. although, it has in fact been 
amended 10 times due to changing social 
relationships and the passage of time. 

In line with that. the Government has 
prepared the Draft Criminal Code and 
submitted it to the Parliament. The final 
discussion of the Draft Code will be held in 
the Parliament's Autumn session. 

This Draft Criminal Code has been 
developed in order to: (1} redress the 
drawbacks of the current Criminal Code; 
(2) make the current Code consistent with 
international conventions that Mongolia is 
party to; (3) bring the Code into substantial 
compliance with international benchmarks; 
(4) make it capable of responding to 
Mongolia's crime conditions; and (5) 
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improve the Criminal Code's easy of use. 
On the whole, the Draft Code has been 
developed to create a just criminal system 
in the country. 

The working group dedicated to 
the Draft Criminal Code has referred to 
over 20 research papers prepared by the 
Research Center of the National Legal 
Institute /Criminal Code Implementation 
2004, Crime Classification and 
Pointful Punishment 2005, Efficiency 
of Imprisonment 2007, Comparison 
of Criminal Code and the Law on 
Administrative Liability 2007, etc./; criminal 
laws of the United States, the Russian 
Federation, the Federal Republic of 
Germany, the Republic of China, France, 
Japan; the Model Criminal Code of 2007 
developed by international experts, the 
Rome Statute of the International Criminal 
Court of 1998; recommendations, and the 
advice of legal scholars and practicing 
lawyers for the preparation of the Draft 
Code. 

Some important novel principles that 
are reflected in the Draft Criminal Code 
are as follows: 

11 The Criminal Code in its current 
form are mainly concerned with protection 
from criminal attack. The new Draft 
Code aims to reflect the direction and 
principles comprised in the Action Plan 
of the Government of Mongolia for 2012-
16 adopted through the 37'h Resolution of 
the Parliament. This Resolution proposes 
to create a criminal law system which is 
preventive and capable of making relevant 
parties responsible, is compatible with 
the values and principles of democratic 
society, and, most importantly, takes 
crucial role in Mongolia's development. 
Regarding punishment, it states that 
punishment has to be clear. effective 
and offer wide discretion. Consequently, 
it is a novel step for Mongolia to make 
prevention the main purpose of the 
Criminal Code. 
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2/ Material-based determination of 
characteristics of a crime is used within 
the current Criminal Code. In other words, 
if damage is caused as a result of any 
action then it is considered as crime, 
i.e. damage should be caused in order 
for any act to be considered criminal 
act. However, if the damage does not 
reach the statutory established threshold 
for damage, then it is not considered a 
crime or criminal act. Thus, another rule 
is applicable for these types of actions. 
These requirements create an ambiguous 
framework for the characterization of 
crime. To resolve this, the Draft Code 
defines clear actions and acts that are to 
be considered criminal acts. For example. 
the theft is now characterizable as a crime 
notwithstanding the level of damage 
caused. 

3/ The current Criminal Code makes 
no distinction between a crime and an 
offence. The Draft Code redresses this 
by distinguishing crimes and offences. 
Offences are not considered a crime 
within the Draft Code. Consequently, an 
introduction of the Draft Law on Offences 
simultaneously to the Parliament was 
an appropriate step. According to this 
change, crimes are distinguished from 
offences not by the level of damage, but 
by the nature, method and form of the 
action itself. 

4/ Nul/um crimen sine lege. ne 
bis in idem which is an internationally 
acknowledged idea has been formulated 
in the Criminal Code through principles of 
legality and justice. Accordingly, a culprit 
shall be subjected to criminal liability 
once only, a culprit shall be subject to 
criminal liability himself/herself only, and 
application of the Criminal Code by analogy 
is prohibited. This is fully compatible with 
the Rome Statute of the International 
Criminal Court to which Mongolia has 
been party to since 1998. Also, according 
to this principle "being a recidivist, 
convict and punished for repeated crime" 
etc., notions and circumstances which 
aggravate liability and which lead to a 
more harsh legal consequence should be 
removed. Consequently, a more favorable 
environment for ensuring human rights 
can be fostered. 
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51 For the first time. a legal entity 
may be considered a subJect of crime and 
such punishment and criminal liabilities as 
"a fine, deprivation of rights. liquidation of 
a legal entity" may be imposed on legal 
entities. Consequently, Mongolia may now 
fulfill its obligations under the Convention 
on Transnational Organized Crime and 
other related international treaties and 
conventions which the county is party to. 

6/ Crimes are classified as minor, 
less serious, serious and grave within 
the current Code. The Draft Code 
displaced the old classification as minor 
(misdemeanor) and serious (felony) 
depending on the length of imprisonment. 
Although, it is important to note here that, 
legal scholars and researchers consider 
that it is more appropriate not to classify a 
crime at all. 

71 In Mongolia. court practices have 
evidenced that the damage arising from 
a criminal act is a complicated issue. The 
underlying problem here is a court imposes 
punishment notwithstanding whether 
the damage has been compensated. To 
resolve this, the Draft Code requires that 
reparation has to be made. If a culprit 
makes reparation to an injured party then 
he/she has an opportunity to mitigate 
his/her criminal responsibility, can be 
exempted from imprisonment. can be 
exempted from criminal liability etc. A 
wide variety of possibilities are included 
in the Draft Code. Therefore. the Law on 
Compensation Fund for Victims should be 
introduced after the adoption of the Draft 
Criminal Code in order to regulate issues 
related to compensation of damage 
caused as a result of a criminal act. 

8/ The Criminal Code of 2002 
defines 7 types of punishment: (1) fine; (2) 
deprivation of the right to hold specified 
positions and engage in specified 
business; (3) confiscation of property; 
(4) forced labor; (5) incarceration; (6) 
imprisonment; and the (7) death penalty. 
This has been replaced with 5 types 
of punishment: (1) fine, (2) community 
service, (3) home arrest, (4) sentencing 
and (5) deprivation of rights within the 
Draft Code. By keeping in mind the 
importance of creating a more humane 



and generous policy, this punishment 
policy provides wide discretion to 
judges, and provides a differentiated and 
proportionate punishment policy which 
will replace the old punishment policy 
that was mainly concerned with imposing 
sentencing and punishments that require 
personal engagement. 

The following steps have been taken 
within this context: 

- Capital punishment will be 
abolished and instead indefinite 
imprisonment in an open and close jail 
will be available. This reform is directly 
connected to the fact that our country 
ratified the Second Optional Protocol to 
the International Covenant on Civil and 
Political Rights, which proposed abolition 
of the death penalty. 

- Under home arrest a convict 
will be detained at home and given an 
opportunity to rehabilitate while he/she not 
being entirely sequestered from society. 
He/she as well has the responsibility not 
to do a criminal act and connect with 
criminal activities. In that way, a convict 
is entrusted and has an opportunity to 
remain in society. within his/her family, 
and in a community. 

- A judge will have the competence 
to impose a penalty not exceeding 50 
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percent of the original punishment to 
a convict who has confessed his guilt 
and compensated for damages that he/ 
she has caused. This shall extend the 
promotional rule within the Criminal Code, 
and thus will be very helpful in decreasing 
the burden on the criminal process. 

- Special punishment types and 
institutions such as "community based 
labour, home arrest, imprisonment in 
specialized young offender prisons which 
have more educational and rehabilitation 
programs" for 14-18 years old teenagers 
will be created according to the Draft 
Code. These and other various changes 
in principles to the Criminal Code have 
been included in the Draft Code. 

To summarize, it has not been the 
intent to create a completely new Criminal 
Code, criminal liability and punishment 
policy. Rather, a Draft Code has been 
proposed that will solve practical problems 
and legal issues that have arisen from 
the implementation of the Criminal Code 
of 2002. Further, we have proposed to 
create a Draft Code that will be consistent 
with relevant international conventions 
and international standards. 

Personally, I am fully confident 
that, if this Draft Code is adopted, 
the development of criminal justice in 
Mongolia will see further progress. 

Thank you for your attention. 

---oOo---
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DIFFERENTIATED PUNISHMENT FOR BRIBERY 
/Analysis on the Draft Criminal Code of Mongolia 20151 

Undrakh.B, (LL.M.), Policy researcher. 
National Legal Institute 

ABSTRACT 
Currently, many countries implement 

a symmetric punishment policy, which 
imposes the same penalty upon bribe
givers and bribe-takers and which does 
not take into consideration different types 
of bribes. However, this punishment policy 
seems to work inefficiently and does not 
seem to be suitable for certain countries. 
Therefore, certain scholars have started 
to propose differentiated punishment 
policies for bribe-givers and bribe-takers 
as well as differentiated policies for 
collusive and harassment bribes, in order 
to effectively disclose collusion and reduce 
the demand for bribery. This paper will 
look closer into this policy and analyze the 
Draft Criminal Code of Mongolia of 2015, 
which to a certain extent tries to reflect a 
differentiated punishment for bribery. The 
paper will attempt to compare relevant 
foreign experiences with the Draft Code 
in order to critically analyze and propose 
more efficient solutions in respect of 
punishments for bribery. 

INTRODUCTION 
Many scholars and researchers 

have sought to initiate, implement new 
rules and new punishment policies for 
combating corruption, since conventional 
anti-corruption policies seem to work 
inefficiently in detecting bribery and in 
disclosing collusion.' 

In our country, the importance of 
bringing the current legal regulation on 
bribery, particularly the criminal liability 
mechanism for bribery, to an international 
standard has been discussed widely 

1 Jakob Svensson, E1ght QuestiOns about Corruption, The 
Journal of Economic Perspectives, page 40, 2005. 

by scholars and legal practitioners. In 
addition to this, the importance of initiation 
and implementation of a new punishment 
policy and rules has been actively 
proposed. Recently, a new proposal to 
either exempt a bribe-giver from criminal 
liability or impose a lighter punishment 
for a giver if the giver informs the act of 
bribery to the relevant authorities has 
been discussed at the International 
conference titled. "Implementation and 
Tendency of State Policy of Combating 
Crime" organized in Ulaanbaatar in 2012.2 

In other words, to disclose collusion in 
bribery, the concept of implementing 
a differentiated punishment policy, 
which penalizes a bribe giver and 
a taker differently, has been more 
favorably discussed than implementation 
of a conventional symmetric punishment 
policy which imposes the same penalty to 
bribe-givers and bribe-takers. 

10 

Moreover, initiation of a differentiated 
punishment policy for harassment 
bribery Ia bribe given in order to obtain 
what people are legally entitled to/ and for 
collusive bribery Ia bribe given in order 
to obtain an illegal advantage/ have been 
highlighted in recent years by certain 
scholars. This viewpoint is connected with 
the concept that these types of bribes are 
different according to moral principles. In 
particular, harassment bribery is special 
because of the fact that, in such case. 
a bribe-giver becomes a criminal as 
well as a victim simultaneously. Thus, 
a differentiated punishment policy for 
harassment and collusive bribery has 
been reflected in the Draft Criminal 
Code of 2015, which has already been 
introduced to the Parliament of Mongolia. 
This has been motivated by the fact 
that in Mongolia harassment bribery is 
widespread and has become a serious 

~ Implementation and tendency of State Policy on Combat
ing Crime, International Scientific Conference. Materials-H. 
page 56. 2012. 



social problem. 
Corruption perception index in 

Mongolia 
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Before Creating a Law 

In this paper we will discuss proposals 
of various new punishment reg imes 
such as: differentiated punishment 
policy for bribe giving and taking and 
differentiated punishment policy for 
harassment and collusive bribery in 
Mongolia and abroad. 

The organization of the paper 
is as follows. The current Mongolian 
punishment policy. some related historical 
regulations. and the newly proposed 
punishment regime within the Draft 
Criminal Code of 2015 for bribery is 
addressed first. Following this, relevant 
international and foreign initiatives 
and regulations are discussed. In that 
framework, initiatives and regu lations 
with respect to punishment policy for 
harassment and collusive bribery are 
analyzed separately. Further. the relevant 
punishment regime for harassment 
and collusive bribery within the Draft 
Criminal Code is analyzed in comparison 
to inte rnational initiatives and foreign 
regulations. Such a compari son allows us 
to analyze and evaluate the advantages 
and ci>sadvantages of the proposed policy 
with in the Draft Code. Finally, a short 
conclusion and discussion of potential 
future directions in punishment policy for 
bribery is offered. 

1. PUNISHMENT POLICY FOR 
BRIBERY IN MONGOLIA 

1.1 Criminal Code of 2002 
The Current Criminal Code of 2002 

imposes criminal punishment upon bribe
takers, givers. and intermediaries. 

According to th is conventional 
punishment policy, a bribe-g iver, a taker 
and an intermediary are all criminals in 
bribery. On the one hand, this policy is 
just since it pun ishes all relevant parties 
for thei r criminal acts. On the other hand, 
it creates collusion and a disincentive to 
disclose the relevant bribery, since all 
are criminals and all would be punished 
in the case of detection. Consequently, 
investigating and detecting bribery is 
almost impossible and ineffective in 
practice. 

Against that collusion, the Note to 
Article 270 of the Criminal Code of 2002 



LAW REVIEW 

states that " ... a person who voluntarily 
reports to the competent authority about 
Intermediation in bribery shall be released 
from criminal liability". 

Historically, similar regulations that 
were directed to punish a bribe-taker and 
not to punish a bribe, in order to increase 
the incentive to whistleblow have been 
actively implemented in the country. For 
instance, the Prosecution and Punishment 
Script of 1929 reflected " ... if a person did 
the criminal act stated in the 161 , 162 of 
the Script but voluntarily denounces the 
act shortly to the Ministerial Office and 
clears the condition of the criminal act, 
helps to impose punishment to related 
people then he/she will be relieved from 
punishment"; the Criminal Code of 1942 
stated" ... if a briber or intermediary person 
was constrained in some way by the 
person who took the bribe and if a briber 
or intermediary person denounces the 
act shortly to the relevant authority then 
punishment will not be imposed to that 
person"; the Criminal Code of 1961 states 
" ... if a briber was constrained in some way 
by the person who took the bribe and if a 
briber or intermediary person denounces 
the act shortly to the relevant authority 
then punishment will not be imposed to 
that person"; the Criminal Codes of 1986 
and 1993 as well have reflected similar 
provisions.' 

The current Code reflects a similar 
provision which states " ... a person who 
gave a bribe shall be relived from criminal 
liability if he/she after committing the 
crime has voluntarily informed the body 
that has the right to institute criminal 
proceedings". However, this provision 
was invalidated in 2008 without any 
explanation of annulment. 5 The relevant 
study conducted in connection with this 
annulment concluded that the precise 
effectiveness of that provision in practice 
could not be analyzed from the relevant 
data and information-' 

4 Batjav Lkhamjav, Bolormaa Erdene-Ochir, Bribery and 
Comfit of Interests, Ulaanbaatar, 2012. 

., Z.AIIai, A Research concerning the Chapter 28 of the 
Criminal Code. which concerns bribery, the Center for Poli
cy Analysis, Research, and Public Relations of the Office of 
the Parliament, 2009. 

Q /d. 
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Overall, Mongolia has long been 
supporting a differentiated punishment 
policy for bribe-givers and takers. 

1.2 The Draft Criminal Code of 
2015 

Recently, the Government of 
Mongolia has prepared the Draft Criminal 
Code and introduced it to the Parliament. 
The final discussion of the Draft Code is 
scheduled in the parliamentary Autumn 
session. The Draft Criminal Code 
punishes both bribe-takers and givers, 
whereas imposing criminal liability for an 
intermediary has been abolished. 

Bribe-giving 
A bribe-giving act is more lightly 

punished than a bribe-taking acting in 
general. 
A~icle 269 of the I Article 22 5 of the Draft Criminal 
Cnminal Code of 2002 Code of 2015 

Bribe aivin 
Giving of a bribe 
to an official in 
person or through 
an intermediary shall 
be punishable by 
a fine equal to 51 
to 250 amounts of 
minimum salary or 
imprisonment for a 
term of up to 3 years 

Promising. offering for the benefit I 
~~~~~~~e~~a~~=~~~ ! 
ownership of material and I 
immaterial property, unpaid or free 
service to the person who by law. 
administrative rules and under 
contrad obliged to do public work 
or public official in connection 
with his/her official duty and 
competence. shall be~ 
of the right to hold a POSition 
jn pyblit; officg yp tg 2 YUCi 
shall be fined with the equal sum . 
of tugriks with 400 calculation unit I 
to 14000 calculation unit. or .l.bill. 
be jn hgme aqast from 1 mgnth 
l2.1..um. or shall be punished 
by jmgrisgnment of 1 month tg 
;u.um. 
Note: A person Ml2...wi.i_ 
c;gnstrajned by U!e ptuliOn whg 
took the bribe and~ 
a bribe fur obtainjng what bel 

~~Ti~:·Jr~!",tiJ:r"~~ j~b~'utv i 
and shall baye the right to keep 
the taken goyemment servic;e if 
he/she voluntarily informed rhe 
body that has the right to mstitute 
criminal proceedings 
A bribe g1ver who gives a bribe 
to a bribe taker~ 
bribe taker to dg Illegal act for 
the benefit of bribe giver shall not 
be exempted from punishment 
A bdba qlyer shall have 
mlttgatad t;rimjna!liabmtv if he/ 
she yg!yntadly jntooned the 
body that has the right to institute 
criminal oroceedinas 



Although the bribe-giving act is 
punishable in general the Note to Article 
22.5 exempts a bribe-giver from criminal 
liability jn the case of harassment 
Jmbllx. In this case, a brjbe ajyer has 
the right ta keea the taken government 
~ in addition to be exempted from 
criminal liability. 

This Note also enables a bribe giver 
whp gives a bribe in order ta pbtain 
an illegal advantage to have mitigated 
criminal liability if he/she voluntarily 
denounces the collusive briberv to the 
competent authority. By analyzing the 
above mentioned regulation, we may 
conclude that Mongolia, to some extent, 
accepts the viewpoint that harassment 
and collusive bribery are morally distinct. 
Therefore, these two types of bribery 
should have a different criminal liability 
and punishment policy applied. 

An incentive mechanism to whistleblow within the 
Draft Criminal Code of 2015 

~ collusive For harassment briberv: 

- denounce the 
act and reveal that 
bribery act 
- mitigated criminal 
liability for a bribe 
giver 

- exemption from criminal 
liability in the case that a 
bribe giver is constrained by 
a bribe-taker and in the case 
of giving harassment bribe 

- denounce the act to the 
competent authority 

- right to keep the taken 
government service 

2. RELEVANT FOREIGN 
INITIATIVES AND EXPERIENCES 

2.1 Punishment policy for 
collusive bribery 

Countries such as the USA, 
the Kingdom of Sweden and France 
implement a symmetric punishment 
policy, which imposes the same penalty 
upon bribe-givers and takers. But, some 
countries such as the People's Republic 
of China, the Russian Federation 
and Japan implement an asymmetric 
punishment policy and impose lighter 
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punishments upon bribe-givers.' In 
addition to imposing lighter penalties 
for bribe-givers, the Russia and China 
enable bribe-givers to be exempted from 
criminal liability in the case of admitting 
their crime and denouncing their criminal 
acts. For instance, according to Article 
390 of the Criminal Law of the People's 
Republic of China " ... a bribe giver who 
takes the initiative to admit his/her crime 
and denounces relevant corrupt act to the 
competent authority before prosecution 
may receive a lighter punishment or 
be exempted from punishment". ' The 
Criminal Law of the Russian Federation 
also states " ... a person who has given a 
bribe shall be relieved from criminal liability 
if he/she has been active in assisting to 
the crime's clearing and/or investigation, 
or this person has been subjected to 
extortion on the part of an official, or if this 
person, after committing the crime, has 
voluntarily informed the body with the right 
to institute criminal proceedings about 
giving the bribe".' 

Punishment policy is not 
distinguished for harassment or collusive 
bribery according to this regulation, which 
enables a bribe-giver to be punished 
lightly or be exempted from criminal 
liability. In other words, the same level 
of punishment applies to a bribe-giver 
notwithstanding whether the type of 
bribery is harassment or collusive bribery. 
Thus, a bribe-giver would be deprived of 
the right to keep the taken services or 
advantage irrespective of whether he/ 
she gave a bribe in order to get what he! 
she is legally entitled to or gave a bribe 
in order to get illegal advantage. On the 
one hand, this policy is just since a bribe
giver has committed a criminal act, thus 
he/she has to be deprived of the right to 
keep the obtained advantage of the bribe. 
On the other hand, it seems depriving the 
7 Christoph Engel. Sebastian J. Goerg, Gaoneng Yu. Sym
metric vs. Asymmetric Punishment Regimes for Bribery Max 
Planck Institute for Research on Collective Goods, 2012. 
6 Criminal Code IJf the People's Republic of China. Article 
390. 1979 

• Criminal Code of the Russ•an Federation, Article 291, 
1996. 
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right of a bribe-giver to keep the taken 
government service is unjust in the case 
of harassment bribery. 

The newly adopted Romanian 
Criminal Code is worth mentioning at 
this point. It reflects a very interesting 
punishment policy for bribe-giving. 
The Article 290 of the Code reflects 
special conditions of non-imputability 
and non-punishment for cases of bribe
giving. It states that, " ... the act does not 
constitute an offense when the briber was 
constrained in any way by the person 
who took the bribe" and " ... the briber is 
not punished if he/she denounces the act 
to the authorities before the prosecution 
body has been notified of the respective 
offense". In these situations the moneY. 
valuables or any other goods are 
returned to the person who gave 
them. 10 

Recently, a scholar from the USA 
has proposed a novel idea for curbing 
corruption in international business 
transactions. The idea was to exempt 
American business people from criminal 
liability who gave bribes to foreign 
public officials in international business 
transactions, making this conditional on 
confidential reporting to the American 
authority." According to this scholar, many 
American businesspeople have to give 
bribes to foreign officials in order to carry 
out their business in foreign countries. 
Therefore, this proposal suggests that a 
bribe-giver should be immune for giving 
an unwished bribe to foreign public 
officials in order to carry out their business 
in their territories. The key to that idea is, 
the American authority would inform the 
case and relevant information of the bribe 
taking official to that country's competent 
authority. By that, this policy aims at 
addressing bribery from the demand 
side by imposing all risks on foreign 
bribe-takers. In that way, the demand for 
taking bribes in international business 

1" Adrian Fanu·Moca. Evolution of the Regulation of Corrup
tion Offences. Journal of Eastern European Criminal Law 
issue 1/2014. 

11 Bruce W. Klaw, A New Strategy for Preventing Bribery 
and Extortion In International Business Transactions, Har
vard Journal on Legislation, 2012 
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transactions could be decreased as well 
as collusion between bribers and bribe
takers. 

It should be pointed out here that 
Article 37 of the UN Convention against 
Corruption requires member states to take 
measures to mitigate punishment of an 
accused person who provides substantial 
cooperation in the investigation or 
prosecution of an offence and give 
immunity for this accused person. 

2.2 Punishment policy for 
harassment bribery 

Kaushik Basu. a former chief 
economist of the Indian Government, 
and a chief economist of the Wortd Bank, 
proposed a specific approach to counter 
harassment bribery in 2012. According 
to his proposal. harassment bribe-giving 
should be ~. fines for bribe
taking should be doubled, and the bribe
taker should have to pay back the bribe if 
discovered." 

In that case, bribe-givers would have 
an incentive to whistleblow after paying a 
bribe and knowing this, bribe-takers would 
hesitate to take bribes-" In that way, this 
policy is directed to prevent harassment 
bribery by imposing all risk upon bribe
takers and by decreasing the demand 
for harassment bribery. At the same time, 
this policy enables an ordinary citizen to 
whistlebiow and protect their rights by 
themselves. 

The legalization of harassment 
bribe-giving should be analyzed in light 
of moral and ethical concerns. since 
legalization could lead to the condition of 
wide spread bribe-giving and acceptance 
of bribe-giving as a just act. Thus. giving 
a harassment bribe should be legal QI1})J. 
jn the case of promot and full reoorfinq 
of the act to the competent authority, i.e. it 
should be legally conditional on reporting 
(leniency policy).' 4 In other words, a 
bribe-giver remains guilty unless he/she 
promptly and fully reports the bribery to 

1 ~ Kaushik Basu, Why, for a Class of Bribes. the Act of GIVing 
a Bribe should be Treated as legal. 2011 
Bruce W. Klaw. A New Stategy for Preventing Bribery and 
Extortion in International Business Transaclions. Harvard 
Journal on legislation, 2012 

I}Jean DrMze. The Bribing Game, The Indian Express. 2011 

,. Martin Dufwenberg and Giancarlo Spagnolo, legalizing 
Bribe Gi'Wing, University of Arizona, Working Paper 2012. 



the competent authority. In that case, it 
seems legalization would not be unjust 
as the citizen can protect his/her right to 
obtain services to which they are entitled 
from the government and contributes to 
the social good by individually combating 
unjust acts. 

Besides that, an economic survey 
conducted in Kenya and Uganda revealed 
that we theoretically mischaracterize 
the problem of corruption. Therefore, 
anticorruption measures are not 
particularly effective in practice in such 
corrupt environments. More specifically, 
the analysis reveals that " ... while 
contemporary anticorruption reforms 
are based on a conceptualization of 
corruption as a principal-agent problem, 
in thoroughly corrupt settings, corruption 
rather resembles a collective action 
problem". This, in turn, leads to a failure 
of any anticorruption reform that builds 
on the principal-agent framework. 15 In 
other words, the problem of corruption 
seems to be not an individual's problem 
in developing countries where bribery 
is widespread, but it rather resembles a 
collective action problem. In that case, 
implementation of corruption policy 
which implements top-down control 
of individuals' behavior. investigates 
criminal acts of individuals. and detects 
individual cases, might not be suitable 
in highly corrupted countries. In that 
context, the importance of implementation 
of not only top-down controlling policy 
but also bottom-up policy in countering 
corruption is vital. •• Consequently, in a 
corrupt environment. the participation of 
citizens and legal entities in investigating, 
preventing, and detecting corruption is 
considered crucial." 

To summarize, the following 
mechanisms begun to be discussed 
actively by researchers as important 
elements in determining anticorruption 

·~ Anna Persson. Bo Rothstein and Jan Teorell. Why Anti
corruptJon Refom'ls Fail-Systemic corrupt1on as a Collective 
Ac:tion Problem. lnLemationat Joumal of Pohcy, Administra
tion and lnstJtuboru1. 2013 

'~ Oanila Serra. Combimng Top-down and bottom-up Ac
:.ountab•lrty. E'Jii'Jence from a Bribery EKpenment, CSAE 
WPS/2008-25 
. ld 
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policy: •• 
-the acceptance of difference in 

harassment and collusive bribery; 
-an application of economic 

principles such as incentive mechanisms 
for increasing whistleblowing; 

-an application of differentiated 
punishment policies. which punishes 
bribe-takers and givers differently, in order 
to eliminate collusion. and detect and 
prevent bribery; 

-an initiation of a bottom-up deterrence 
mechanism due to characterization of 
corruption as a collective action problem. 

3. COMPARATIVE EVALUATION 
OF THE DRAFT CRIMINAL CODE OF 
MONGOLIA AND RELATED FOREIGN 
INITIATIVES 

Let us comparatively analyze the 
Mongolian punishment policy for bribery, 
which is reflected in the Draft Criminal 
Code of 2015 in the context of collusive 
bribery at first hand and afterwards in the 
context of harassment bribery. 

3.1 Comparative analyze of 
punishment policy for collusive bribery 
The Draft Foreign experiences and 
Criminal Code of initiatives 
2015 

- a bribe giver 
has to denounce 
the act and reveal 
that bribery act 
- a bribe giver will 
have a mitigated 
criminal liability 

a bribe giver has to 
be constrained in any 
way by the person 
who took the bribe or 
a bribe-giver has to 
denounce the bribery 
act and has to assist 
in the crime's clearing 
and/or investigation. in 
order to be exempted 
from criminal liability 
or imposed mitigated 
criminal liability; 
the money ya!yab!es 
or any othar goods will 
be returned to a brlbgr 

llllw 

It is not very clear how a 
whistleblower's liability will be mitigated 
according to the Note of Article 22.5 of 
the Draft Criminal Code. Therefore, this 
rule creates uncertainty on the side of 

·~ Olken. Benjamin A and RQhlni Pande, Corruption in De
veloping Countries. Annual Review of Economics. 2012 . 
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the whistleblower. Also. g1v1ng the full 
and correct information. assisting in 
investigation the process, etc. and some 
other procedural elements are missing. 
All in all, it is probable that this provision 
could not be effective in practice. 
Consequently, some other variant might 
be more effective. For instance, absolving 
from imprisonment could serve as a form 
of mitigated liability. Or it could even 
directly absolve a bribe-giver from criminal 
liability in the case that a bribe-giver 
blows the whistle, or if a bribe-giver was 
constrained by the person who took the 
bribe. In addition to that, implementation 
of incentive mechanisms which enable a 
bribe giver to take back money and other 
items after the clearance of the criminal 
act could enable more effective detection 
of collusive bribery. 

Overall, the following elements need 
to be reflected within the Draft Criminal 
Code: 

- a bribe-giver is constrained in any 
way by the person who took the bribe or a 
bribe-giver denounces the act and reveals 
that bribe; 

- a bribe-giver has to assist in the 
crime's clearing and/or investigation; 

- exemption of a bribe-giver from 
criminal liability; 

- imposition of a high fine upon a 
bribe-taker in order to compensate the 
,9iver; 

- reward or return mechanism 
for a briber-giver. 

3.2 Comparative analysis of 
punishment policy for harassment 
bribery 

The main Article 22.5 of the Draft 
Criminal Code declares that the act of 
bribing is illegal in general notwithstanding 
whether a person gives a harassment 
or collusive bribe. Whereas the Note 
to that provision absolved a bribe-giver 
from criminal liability only in the case of 
harassment bribery and only if a giver is 
constrained by a bribe-taker in some way. 

It should be noted here that. in 
Mongolia many people give harassment 
bribes to public officials even without 
any constraint by the bribe takers, just 
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in order to get prompt, qualified service 
without unnecessary bureaucracy. In that 
case, harassment bribe givers and takers 
are considered equally criminal, thus, 
collusion remains between them since 
both would be considered criminals, who 
should be punished. 

Comparative analysis of regulation 
for harassment bribery 

Legalizing giving 
1 
The Draft ! 

harassment bribe Criminal Code of / 
2015 

Elemenls - legalization of -exemption from I giving harassment criminal liability 
bribe only in the case I 
-full, correct 

that a bribe-giver i 
is constrained 1 

and prompt by a bribe-taker I 
whistleblowing and only in the 

case of giving a 
-right to keep the harassment bribe 1 
taken government I service - whistleblowing, 

denouncing I 
-returning the the act to the I money, valuables to competent 
a bribe giver authority 

-right to keep a 
taken government 
seNice 

Pros directed to the -possible to 
whole public implement this 
awareness- rule in Mongolia 
raising in 
respect of the -law enforcement 
understanding organizations 

that would not be 

harassment ove~oaded 

bribe taking 
-not particula~y is illegal and 

unjust 
risky to 

Responds to 
implement 

a collective 
action problem 
Preventative. 
setf-controlling, 
self--enforcing 



Cons ..taw enforcement 
organizations would 
be overtoaded, 
burdened 

oodelicate and special 
implementalion is 
required 

- need secure 
and robust legal 
environment for 
whisUeblowers, 
victims and public 
officials lin the case 
of defamation/ 

-considers the 
act of giving a 
harassment bribe 
as an individual 
problem /as a 
principle agent 
problem/, thus 
could !ll!l£!lsrum. 
the perception of 
gjvjng and taking 
harassment brjbe 
as an improper 
and unjust act 

-COULD 
NOT INVOKE 
INCENTIVES 
OF PUBLIC TO 
WHISTLEBLOW 

-does not 
respond to the 
collective action 
problem 

-not preventative 

An exemption of a bribe giver from 
criminal liability onlv in the case that a giver 
is constrained bv a taker and onlv in the 
case of giving a harassment bribe is too 
restricted. Whereas, automatic exemption 
of a bribe-giver from criminal liability in the 
case of giving a harassment bribe would 
be more effective in detecting harassment 
bribery and reducing the demand for it. 
Moreover. it is important to include an 
incentivizing mechanism such as severely 
fining bribe-givers and returning the given 
money and valuables to givers. On the 
whole, the following elements need to be 
reflected within the Draft Criminal Code: 

- whistleblowing. denouncing the 
act to the competent authority; 

right to keep the taken government 
service; 

- exemption from criminal liability; 
imposition of a high fine to a bribe 

taker in order to compensate a giver; 
reward or return mechanjsm 

for a briber=ajyer 
Finally, intermediation in bribery is 

not regulated in the Draft Code. However, 
recently conducted studies established 
that intermediate people in bribery reduce 
the moral costs of citizens and officials and, 
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thus, increase corruption. 19 In connection 
to that, it is important to maintain current 
regulation in respect of intermediation. 

4. IMPLEMENTATION 

Delicate and careful implementation 
of a differentiated punishment policy 
is of utmost importance for ensuring 
its effectiveness. Various necessary 
conditions and situations have been 
defined through economic experiments 
for the successful implementation of 
this punishment policy, which should 
be highlighted here. In addition to that, 
other preconditions arising from national 
peculiarities must be considered, in order 
to successfully implement this policy. The 
following are: 

A. Awareness-raising: 
• Corrupt1on has become a 

custom in Mongolia. Therefore, it is 
important to raise awareness and 
change the perception of the general 
public. companies and public officials, 
i.e. changing perception at all levels and 
making them understand the meaning and 
importance of this policy is crucial. It is 
important, on the one hand, to induce the 
active participation of the general public 
and, on the other hand, it is important 
to make public officials understand that 
all risk lies on their shoulders, and thus 
they are susceptible to detection by the 
public and harsh punishment. Particularly, 
it is vital to make the public understand 
that they are contributing to creating 
a just society by whistleblowing.20 In 
connection to that, an economic study has 
shown that, only the involvement of and 
whistleblowing of the public can lead to 
effective implementation of this policy." 

,.. Mikhail Orugov, John Hamman, Danna Serra. Intermedi
aries in Corruption: An Experiment, Experimental Econom
ics. 2014. 
2" Klaus Abbink, Ulteeyo Oasgupla, Lata Gangadharan. 
Tarun Jain, letting the Briber go Free: An Experiment on 
Mit1gatmg Harassment Bribes .. !Qyrnal or Publ~~. 
2013. 

~ 1 Prateek Verma, Supratim Sengupta, Bribe and Punish
ment· An Evolutionary Game-Theoretic. Analysis of Bribery, 
Plos-One. 2015. 
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B. Ensuring information 
transparency 

• It has been established that 
information dissemination and transparent 
implementation will induce and increase the 
public's interest in more whistleblowing-" 
Therefore, it is important to inform the 
public on information concerning which 
government organizations are more 
corrupt and how public officials have been 
punished, how many people are rewarded 
or receive back what they have given in 
bribery. 

C. Institutional setup 
• It is important to have a just 

institution for the implementation of this 
policy. In addition to that, special courts 
could be created for deciding harassment 
bribery related cases by considering the 
possibility of overload. 

• A prompt, cheap, easy, 
confidential, friendly whistleblowing 
mechanism should be ensured." 

D. Punishing the bribed public 
officials and law enforcement officers 
harshly 

• Effectively detecting and imposing 
severe punishments upon bribe-takers 
would threaten them and therefore reduce 
the demand for bribery.24 Following this, 
the fine amount for harassment bribery 
needs to be increased in order to make 
bribe-takers afraid of taking bribes and 
to give back money or items to the bribe
givers.25 

• Also, if a public official is to remain 
in his/her position after being punished for 
taking a bribe. then, it is possible that they 
might take revenge from people who have 
-';: Jakob Svensson, Who Must Pay Bribes and How Much? 
Evidence from a Cross Section of Firms. the Quarterly Jour
nal of Economics, Odord University Press, 2003. 
Alvaro Cuervo-Cazurra, The Effectiveness of Laws against 
Bribery Abroad, Journal of International Business Studies. 
2008 

<l Christoph Engel. Sebastian J. Goerg. Gaoneng Yu, Sym
metric vs. Asymmetric Punishment Regimes for Bribery Max 
Planck Institute for Research on Collective Goods, 2012. 

l 4 Karna Basu, Kaushik Basu, nto Cardella, Asymmetric 
Punishment as an Instrument of Corruption Control, Policy 
Reasearch Working Paper, The World Bank, 2014. 

25 /d. 
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blown the whistle and who have to get his/ 
her service in the future. Therefore, the 
deprivation of the right to hold a public 
position for a certain number of years 
should be imposed upon public officials. 
This policy is also important to prevent 
public officials to take bribes since this 
punishment type is directly related to 
their career and quality of life. However, 
in the case of the health service, different 
punishments might be imposed due to the 
shortage of human resources in the field 
in Mongolia. 

E. Protection of whistleblowers. 
public officials 

• It is important to create a 
whistleblower protection and reward 
mechanism. which still has not been 
created in Mongolia. 

• An anonymous prosecution 
procedure for accused public officials 
should be created, in order to protect fair 
public officials from defamation.'" 

5. CONCLUSION 
The current policy against bribery 

reflected in the Criminal Code of 2002 
is punitive and top-down, which requires 
significant financing and human resources, 
and does not have a preventative aim. 
Moreover, this anticorruption policy 
seems to fit a more mature. developed 
environment. where corruption occurs on 
a limited scale. In other words, this limited 
anticorruption policy is not effective in a 
highly corrupt environment where various 
types of corruption exist at all levels of 
government organizations. 

The Draft Criminal Code of 2015, 
which has been submitted to the 
Parliament of Mongolia, attempts to 
create a more comprehensive punishment 
policy for bribery that better fits the 
Mongolia's conditions. Namely, it creates 
a differentiated punishment policy for 
bribe-takers and givers. More precisely, 
bribe-givers may have mitigated criminal 

M Klaus Abbink. Utteeyo Dasgupla, Lata Gangadharan. 
Tarun Jain. Letting the Briber go Free: An Ex:periment on 
Mitigating Harassment Bribes. Joy mal of Pybl1c EconomicS 
2013 



liability or may be exempted from criminal 
liability in the case of blowing the whistle. 

Further. the Draft Code also reflects 
a differentiated punishment policy for 
collusive and harassment bribery by 
acknowledging that these two types of 
. bribery are morally different. This new 
rule enables harassment bribe-givers, 
who were constrained by the people 
who took bribes. to be absolved from 
criminal liability and to have the right to 
keep the taken government service. This 
differentiated punishment policy also 
enables collusive bribe-givers to enjoy 
mitigated criminal liability, in the case that 
bribe-givers denounce the bribery to the 
competent authority. 

However, for collusive bribery it is not 
very clear how a whistleblower's liability 
would be mitigated according to the Note 
of the Article 22.5 of the Draft Criminal 
Code. In the case of harassment bribery, 
it seems exemption of a bribe-giver from 
criminal liability is available onlv in the 
case that a bribe giver is constrained bv a 
bribe-taker and only in the case of giving 
a harassment bribe. This provision is too 
restricted. Therefore. it is important to 
reflect the following elements in the form 
of a new separate ARTICLE OF NON
PUNISHMENT for bribe-giving within 
to the Draft Criminal Code, in order to 
impose high levels of risk on bribe-takers 
and reduce the demand for bribery: 

Collusive bribery 
a bribe-giver 
has to denounce 
and reveal that 
bribery act; 

bribe-giver 
has to assist 
in the crime's 
clearing and/or 
investigation: 
a bribe-giver will 
be exempted 
from criminal 
liability: 
fliWird or rttym 
m9Cbanlam for 
a bdbt=atur bv 
MVfrtly fining 1 

lldiii:IAiw. 

Harassment bribery 
a bribe-giver has 
to blow the whistle. 
denounce the act 
to the competent 
authority; 
a bribe-giver has the 
right to keep the taken 
government service: 
automatic exemption 
of a bribe-giver from 
criminal liability: 
reward or ratym 
mecbanl•m for 
a bdbe q!yer bv 
sayaralv fining 

lldiii:IAiw. 
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Finally, intermediation in bribery 
is not regulated in the Draft Criminal 
Code. Therefore. it is important to 
maintain current regulations in respect of 
intermediation. 

In conclusion, the intrinsic purpose 
of this differentiated punishment policy for 
bribery is to; 

- to create a favorable environment 
for the weaker party while imposing higher 
risks upon the people who have a more 
advantageous position; 

- to assist in solving the problem of 
corruption in equal and just manner; 

- to enable citizens to protect their 
interests from unlawful acts; and 

- ultimately, to create a preventative 
system rather than punitive which reports 
and controls itself. 

In conclusion, the future development 
of punishment policy for bribery may be 
characterized as follows: 

o/ A differentiated punishment 
policy for bribe-givers and takers may 
be introduced to eliminate collusion and 
reduce the demand for bribery. In this 
sense. economic mechanisms, which 
motivate the relevant parties to blow the 
whistle, such as severe fines for bribe
takers and rewards to whistleblowers 
or intermediate persons. might be 
introduced. 

o/ Punishment policy in respect of 
collusive and harassment bribery might 
be differently regulated in developing 
countries. Therefore, the current 'one 
size fits all' punishment policy might be 
reformulated and various new, flexible 
punishment policies could be introduced 
in different countries. 

o/ A more decentralized, novel 
mechanism which is preventive rather 
than punitive and bottom-up rather than 
top-down, and which is self-controlling 
and self-enforcing might be introduced as 
a new tool to combat bribery in the future. 
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SETTING THE COORDINATES FOR TRANSNATIONAL INTEGRATION: 

THEORETICAL AND PRACTICAL APPLICATIONS OF COMPARATIVE LAW IN 

MONGOLIA'S CONSTITUTIONAL TSETS 

Cody Wood. University of Kansas 
School of Law 

Abstract 
The process of constitutional 

interpretation and application is a constant 
question of how best to ensure the rule 
of law conforms to the practices and 
principles of a particular nation. Today's 
domestic application of the law takes 
place in a court system that is increasingly 
exposed to the influence of supranational 
legal regimes, as well as foreign 
court decisions. As such, it becomes 
imperative in a country's elucidation of 
its constitutional foundation to develop 
a theoretical and practical infrastructure 
to systematize and understand the law 
from a comparative perspective. What is 
especially important for any country, and 
especially those in the development a 
new civic constitutional history. is ensuring 
that theoretical and legal scholarship are 
able to thrive in setting the coordinates 
for the development of constitutional 
jurisprudence. This article will elaborate 
more on this constantly evolving 
conversation by looking at the function a 
comparative and transnational approach 
to constitutional interpretation can play in 
the context of Mongolia's Constitutional 
Tsets, and what this approach should look 
for as it aligns national ideals with the 
emergence of global and universal values. 

Introduction 

A constitution exists as an 
enduring reference by which a sovereign 
nation is able to define the limits of its 
power, the function of its government, and 
the grounds on which the social. political, 
and economic relations of its peoples are 
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managed. In this respect, a constitution 
is all at once a foundation for setting the 
expression of a country's identity while 
simultaneously establishing the means 
for that identity to be reformed in the 
development of human rights and the rule 
of law behind public and private policy. A 
key point of debate amongst comparative 
constitutional scholars is what this 
process of national constitution-making 
and evolution looks like in the context of a 
regional and global integration of markets, 
ideas, and cultural nonms. Questions 
asking how international legal nonms 
are, or else should be, adopted through 
constitutional structures. such as the 
courts, invariably rely on the invocation of 
abstract theoretical principles and real-life 
comparisons of court decisions alike. 

In the case of a relatively new 
constitutional system, like Mongolia's, 
incorporating these trends in comparative 
law can have significant dividends in 
inhering a "global sense" for applying 
the law in constitutional cases. In fact 
this comparative ethos would have 
broad and beneficial applicability in all 
countries, as transnational and universal 
legal practices have an increasing effect 
on the lives of citizens everywhere. 
This note will proceed to funnel a 
concrete comparative approach toward 
constitutional interpretation from the level 
of critical legal theory to implementable 
legal practices in the context of the unique 
relation of Mongolia's Constitutional Tsets 
to legal scholarship and society. 

Limits of the Theoretical Sphere 

The first matter in establishing 
a comparative legal framework is 
determining the field of reference from 
which to draw comparisons from. This 



is not as simple as comparing and 
contrasting legal systems, but instead 
requires a theoretical delineation that 
recognizes the fluid nature of social 
interactions in relation to national and 
international law'. In a testament to the 
global scale of constitutional evolution, 
Mongolia stands as 1 of over 11 0 countries 
that have adopted a new constitution 
since 1990. Since this time, Mongolia 
has experienced rapid liberalization 
in global market access, increases in 
environmental concerns, and greater 
human rights protection. This creates a 
huge pool of foreign actors generating an 
exponentially complex set of constitutional 
interpretations that not only respond to 
these global changes, but reverberate 
to influence them as well. In this sense, 
legal norms take on a supranational 
characteristic where state and non
state actors a like form networks whose 
practices ultimately end up affecting the 
global legal system. 

The existence of international 
actors developing procedures under 
their own private authority is a growing 
challenge for traditional constitutional 
interpretation.2While there is a growing 
diversity of international organizations 
with recognized legal personality, the 
development of international legal norms 
does not necessarily stop within the 
limits of their constitutions. 'To the extent 
that "law represents the very social 
relationship mediating markets,"' the 
scope of procedure relating to interstate 
transactions cannot possibly encompass 
every innovation in business or rights 
practices. Private authority regimes 
end up developing in the shadow of 
established international and domestic 

.. SeeZumbansen. Peer Carvmg Out Typologies and Ac
counting for Differences Across Systems: Towards a Meth
odology of Transnational Constitutionalism. THE OXFORD
HANDBOOK OF COMPARATIVE CONSTITUTIONAL LAW 
Ed. by Rosenfeld M1chael. Sajy, Andr6s.2012, Oxford Uni
l(ersity Press 75- 97 

'ld at 82. 
~ For theortes of legal personality SeeEnkhee, Tuulaikhuu 
lntemallonaJ Legal Personality of lntemat,onal Organiza
tions: InternatiOnal Law Perspective. National Legal Institute 
of f..iongoha Law Rev.ew 2014 No 4 (50) at 49-53 

' Kutullll...a.,.·a. Y•<'IIHll. i£~~;ul Adl'l< ,, u11J Comporutiv.: f_Ajy,, Na
liorull Lc:~ ln'ltOlUtt ul MunMoLI.a La"" Kcvn.-w 2UI4 Nv 4 t511! 
~)-4 
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institutions to resolve issues in the 
pieces of transnational commerce that 
are beyond a traditional legal body's 
attention or expertise. Things like credit 
rating agencies, and the development 
of lexmercatoria (merchant law) create 
challenges to the state's ability to effect 
"public" governance-' 

The incorporation of the 
"Arrangement on Officially Supported 
Export Credits" in the WTO's "Agreement 
on Subsidies and Countervailing 
Measures" is a particular example of how 
government, business, and technocratic 
participants in a global exchange can 
develop international law from informal 
cooperation on shared interests' The 
Arrangement began in 1978 as a result 
of various trade experts· attempts to level 
the playing field of government subsidies 
for exports by imposing a mutually agreed 
upon set of rules for limiting the amount 
industries would receive. 

This form of self-regulation was an 
attempt to reduce the distortion of free 
trade created by government export 
credns. While the Arrangement evolved 
over time in conjunction with international 
business practices, the insular network 
of persons responsible for formulating 
the rules began and continued their 
discussion in hallways and backroom 
meetings during various international trade 
summits. Eventually, the rules agreed on 
in the Arrangement became a standard 
part of international trade procedure, and 
formed the vehicle for establishing those 
international standards as "soft" (not 
actually binding, but accepted, by those 
who follow it) law. The WTO's explicit 
exception for export credits governed by 
"an international undertaking"' has had the 
de facto effect of making the Arrangement 
a part of the binding treaty's international 
regime, despite the fact it is not technically 

!· Zumhanst:n, .utpra fn. I at ttl. 

~Levit, Janet Koven, A Bottom-Up Approach to International 
Lawmaking. The Tale of Three Trade Finance lns/rumenls 
YALE JOURNAL OF INTERNATIONAL LAW, Vol. 30, p. 
125, al165 (2005) 

' Agreement on Subsidies and Countervailing Measures, 
Apr. 15, 1994, ann. l(k) Marrakesh Agreement Eslablishmg 
the World Trade Organization, Annex 1A, LEGAL INSTRU
MENTS-RESULTS OF THE URUGUAY ROUND vol 31 
(1994) 
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international law. 
The above example highlights that, 

when making international comparisons 
for how to apply the law. the empirical 
and conceptual experience informing 
such a comparison must look beyond 
the written text of international decisions 
and enactments to the cross-border 
conversations and agreements that 
go into their ultimate creation. Indeed. 
much of what is written as "hard law" is 
in itself a form of dialogue to the degree 
it expresses the particular views of a 
governing body at a specific point in 
its historical development. Norms and 
practices change, and so do the legal 
conversations surrounding them. The 
appropriate theoretical sphere in which 
we develop these conversations6should 
thus recognize the material we use for 
reference is not bounded by the written 
decisions of governing bodies, but 
incorporates the total world of social, 
political. and market relationships that 
form the basis for creating universal 
values. 

Mongolia's constitution is fairly 
unique in the language it employs to 
adopt this forward-framing mentality in 
that Article 5(1) bases its form of economy 
in part on "universal trends." Use of the 
term "universal" inherently calls into 
question the totality of international 
practice. whereas "trends" remains vague 
enough to allow the Tsets to interpret 
decisions according to the fluid practices 
that go into creating universal law. It is 
not the case that the court would need 
to wait for the issue to become universal 
law. so long as a sufficient theoretical 
reasoning could conclude the decision 
was principally in line with how global 
economic norms were evolving. Similar 
language is employed in Article 1 0( 1) of 
the Constitution. which states Mongolia 
"will adhere to the universally recognized 
norms and principles of international law." 
In this capacity, Mongolia's Constitutional 

~ For a deconstructive theoretical understanding of the de· 
velopmenl of international law as a process driven by com
municative agreement on facts See Sourgens. Frederic G., 
Reconstructing /ntemational Law as Common Law (January 
21, 2015).GEORGE WASHINGTON INT'L LAW REV, Vol. 
47, No. 1, 2015 (Forthcoming). Available at SSRN: http:// 
ssm.comlabstract=2553397 
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Tsets could in theory act as early adopters 
of international legal developments by 
looking to social and political trends of 
international economic, environmental, 
or human rights organizations and 
agreements. 

Indeed, scholars have noted that 
the quick ascension of new markets in a 
global economy requires "free exchange, 
market stability, contractual certainty 
and enforcement. and even a high 
degree of respect for private property 
and other market-oriented rights" that 
are in harmony with the international 
convergence of constitutional treatment of 
such issues.'The contention of this note 
is that Mongolia's Constitution provides its 
interpreters with a wide-degree of flexibility 
in ensuring it continues to be in accord 
with the evolution of those principles. 

For example. a 2006 Tsets decision 
held that Article 6.1.2 of the Law on Excise 
Tax created an unfair basis for competition 
by imposing a higher tax rate on alcohol 
produced in the capital city than alcohol 
produced in nearby provinces. However. it 
upheld the law as constitutional by stating 
the ability to impose different tax policy 
was within the "exclusive jurisdiction" of 
the State Great Khural (SGKh).' 0 Yet. in 
both 2005 and 2009, the Tsets held an 
amendment to Article 6.1 of the Excise 
Tax Law as unconstitutional because it 
imposed a different tax burden on imported 
US beer that was in violation of Mongolia's 
commitment to the General Agreement on 
Tariffs and Trade under the WTO."The 
court used Article 1 0 of the Constitution to 
subject the "exclusive" jurisdiction of the 
SGKh to international law. demonstrating 
its authority to effect policy as a result. 

22 

These decisions seem relatively 
straightforward. but their conflicting 
rationales shows there is space for 
using transnational arrangements and 
legal trends in conjunction with broad 
constitutional language to proactively 

9 Chang, Wen-Chen. and Yeh. Jiunn-Rong.lntemat'10nahza
tion of Constitutional law.ln THE OXFORD HANDBOOK 
OF COMPARATIVE CONSTITUTIONAL LAW Ed. by Ros
enfeld, Michael, Sajy, Andr6s.2012, Oxford University 
Press.at pg. 1165--11854. at 1166. 
10 Tsets. Dec. 6. 2006. No. 10 
11 SeeTsets. Apr. 13, 2005. No. 2/03: see alsoTsets. May 27. 
2009.No. 02. 



resolve disputes ansmg from domestic 
policies existing in conflict with universal 
trends in fields ranging from arbitration 
to human rights. The previous portion of 
this article demonstrated the conceptual 
space in which the recognition and 
analysis of these trends may be done. 
The next portion will focus on how 
constitutions form linkages between this 
transnational space, alongside the role of 
courts in mediating the two worlds. This 
will inevitably tie together both theoretical 
issues and practical methodological 
approaches that can be used to expound 
upon them. 

Linking Theory and Constitutional 
Practice 

While the field of international 
constitutional law has expanded along 
universal discourses of human rights, 
global markets. and transnational 
networks. the practice of comparing 
constitutions has developed divisions 
along colonial legacy, affinity in the legal 
system, language or culture, and "most 
importantly, power politics by competing 
actors, governments, and courts alike."" 
Indeed, to the extent a constitution serves 
to maintain a sovereign political identity, 
courts engaged in comparative analysis 
may tend to look for interpretations that 
consolidate judicial authority in the face 
of decreasing state importance in the 
development of global legal norms." A 
comparative methodology has to take 
into account that many international 
private actors have specific interests and 
specialized knowledge that give them 
strategic advantages in the creation of 
international norms. Reliance on foreign 
commerce may undercut the bargaining 
power of states in the development of 
transnational legal regimes, resulting in 
deficiencies to the democratic process as 
certa1n corporate decision-makers govern 

., Chang. aupra fn 8 at 1166--1168 

13 Benvennrti, Eyal. Reclaiming Democracy· The $trat9gic 
Uses of Foreign and lnremstionaf Law by National Courts 
t2008). American Journal of International law. Vol 102, 
2008 at 246 

23 

Legal Thoughts: Reflection 

policy.' 4 

In fact. developing countries are 
more likely to be influenced by new 
transnational policies than developed 
countries given the fact that its adoption 
is more likely to confer competitive 
advantages. Application of a country's 
constitution within these regimes is 
important in signaling to international 
actors the level of guarantee the country 
is willing to extend to implementing these 
norms. 15 

This means that understanding the 
genesis of certain laws or practices is just 
as important as an understanding of the 
effects they have in particular countries. 
Functionalism, a classical method of 
comparative analysis that looks to the 
effects of constitutional provisions and 
interpretations in other jurisdictions, is 
inadequate to the extent it is divorced 
from the social, economic, and political 
complexities of constitutional decision
making.'60eveloping some sense of a 
critical legal perspective helps inform how 
constitutional systems develop differently 
based on contingencies governments face 
in their historical development. Germany 
and Hungary, for example, have very 
similar foundations for their rule of law and 
yet have very different approaches to the 
value of fundamental legal principles such 
as foresee ability and fairness. 

An example specific to Mongolia can 
be seen in the understanding of human 
rights that existed both before and after 
the adoption of the Constitution in 1992. 
While the country was a member of both 
the International Covenant on Civil and 
Political Rights and the International 
Covenant on Economic, Social, Cultural 
Rights beginning in 1974, the application 
of these universal concepts was still 
filtered through the ideological lens 

" fd. at 246-47 This has also been a criticism of the cur
rent negotiations (2015) for the Trans-Pac1fir: Partnership 
Agreement between the United States and 11 olher Pacific 
nations, wherein opponents daim international corporations 
are given massive advantages over typical democratic safe
guards in the US 

'' Benedlk!GodtHis, Mila Versteeg. The Diffusion of Consti
tu/tonal Rights.39 lnl'l Rev. L & Econ. 1. (August, 2014) 
at p. 1-5 

16 RutiTeilel, (Book Review) Comparative Co!lstitutional 
Law in a Global Age, 117 HARV L. REV. 2570 at 2581 
June, 2004 
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of communism. After the centering of 
human rights protections under the 
establishment of liberal democracy in the 
new Constitution. however, there was a 
shift in the orientation government took 
toward interpreting what human rights 
looked like for the country based on their 
global, liberal democratic context17This 
switch in application and understanding 
demonstrates that legal mechanisms 
for interpreting law are subject to the 
ideological perspective they emanate 
from. 

It can be difficult to gain a sense 
of foreign constitutional development in 
relation to transnational principles that 
takes into account every contingency 
that went into formulating the political 
or commercial (or both) motivations 
for executing a law or decision. Yet 
in attempting to do so. comparative 
approaches focusing on transnational 
sources can offer "a way of testing the 
understanding of one's own traditions 
and possibilities by examining them in the 
reflection of others."" 

Constitutions thus engage the 
world of transnational law to the extent 
they establish the conditions by which 
international legal norms regulate 
domestic governance. As mentioned 
before, language in Mongolia's constitution 
has the potential to allow for broad 
consideration of decisions in the context 
of universal economic and human rights 
trends, as well as the incorporation of 
treaties in domestic law. It is important to 
note that the language does not promote 
deference to foreign authority, but rather 
suggests that transnational legal regimes 
should at least be engaged to ensure 
constitutional considerations are informed 
by the field's network oftrends.'9Generally, 

11 Jugnee, Amarsanaa. Transitional Period and Legal Re
form in Mongofia.National Legal Institute Press. 2009. p 
51-58. 

~~ Jackson, Vicki C. Constitutional Comparisons: Conver
gence, Resistance, Engagement 119 Harv. L. Rev. 109 at 
114. November. 2005. 

19 This doesn't have to mean incorporation of transnation
al authority is used as supporting evidence for a particular 
opinion, scholars stress that refining legal principles should 
mean foreign sources are used to distmguish particular 
points when appropriate. See. ld. See also. Hirschi, Ran. 
The Question of Case Selection in Comparative Constitu
tional law53Am. J. Camp. L. 125 al 129-131 (Winter 2005). 
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however, a constitution's ability to allow the 
application of international law and trends 
as domestic law leads to a coalescing 
of the two 1n a world where international 
actors and states now have cross-judicial 
interactions in the litigation oftransnational 
issues.20How, for example, should a court 
recognize the choice of judicial forum in 
an international dispute when the state's 
legislature is silent on recognizing the 
foreign court's authority?" 

24 

Application of the Constitution 
is the gateway through which these 
transnational issues may be resolved. 
This resolution relies on a background 
understanding of not just the evolving 
global legal landscape but also, to the 
extent other nation's applications of the 
law contribute to that field's formation, 
an understanding of the way foreign 
constitutional courts interpret the same 
issues. If transnational regimes promote 
the fluid convergence of legal practice, 
the resulting international body of judicial 
application must be in harmony to allow 
the process to evolve in a predictable 
and democratic way. The integration and 
harmonization of constitutional norms in 
the European Union, for example, was a 
necessary result of increased free trade 
within the region, in large part because it 
reduced transaction costs in the course of 
commerce." 

This form of international judicial 
integration is admittedly difficult to apply in 
countries where there is no precedential 
or even regional motivation for interpreting 
foreign constitutional understandings. 
Mongolia shares much of the same legal 
architecture as Germany, but lacks cultural 
and linguistic connections that would 
make application of their legal decisions 
more directly transferable. Scholars have 
noted that. unlike similar constitutional 
court systems such as Hungary, the Tsets 

ro See, Slaughter, Anne-Marie.A Global Com
munity of Courts.44 Harv.lnt'l l.J. 191 (Winter 
2003). 
21 /d. at196, fn. 68 citing US Supreme Court Justice Scalia's 
dissenting opinion in Hartford Fire Ins. Co. v. Caltfcxma. 509 
U.S. 764, 8171 1993) (Scalia. J., dissentingJ (distingUishing 
"judicial comity" from "legislative" or "prescriptive comity," 
which is "the respect sovere1gn nations afford each other by 
limiling the reach of their laws"). 

1~ Chang, supra fn 9. at 1171-72 



has been reluctant to cite or apply foreign 
authority in their decisions. 23 

Some countries, such as South 
Africa or Argentina, have constitutional 
provisions that explicitly direct judicial or 
legislative authorities to consider foreign 
or international law in the execution 
of their duties. Mongolia's constitution 
does not explicitly direct this, but this 
does not mean the process cannot be 
institutionalized as a norm in the process 
of Tsets decisions. 

This lack of international judicial 
consideration is not unique to Mongolia. 
Many European and Asian countries, 
including Japan, South Korea, and 
Taiwan, also rarely cite foreign authority. 
The United States is notorious for refusing 
to engage in international judicial dialogue 
in resolving constitutional questions 
unless the issue is particularly divisive. 24 

However, this bias against using foreign 
and international authority is more 
ideological than anything else. Empirical 
evidence shows that courts have a 
tendency to align with certain legal families 
and cultural traditions because of a desire 
to use foreign authority in support of their 
views and interests25Doing comparative 
constitutional analysis under the pretense 
of developing a critical understanding of 
universal legal trends and norms requires 
shaking this bias by actively seeking to 
engage foreign authority for the purpose of 
fostering a more universal understanding 
that is necessarily anti-ideological. This 
is the application of the "global sense" 
mentioned earlier in this note. A sense 
that, when applied, serves to reify and 
strengthen the domestic interpolation 
of the rule of law as what is recognized 
as true within the global transnational 
landscape. 

It is thus important for global courts 
to act as a community in ensuring that 

~ Munkhsaikha. Odonkhuu Towards Bener Protectton of 
Fundamental Rl(}ht$ m Mongolia. Constitutional Rev1ew and 
Interpretation. Nagoya Untverstty CALE Books 4. Published 
March. 2014 pg. 215 

"' See. a.g Farber. Daniel A The Supreme Court, the Law 
of Nslionti. and CitatiOns of Foreign Law: The Lessons of 
HstStory IOeoember 15. 2006). UC Bertl.;ley Public Law Re
&earch Paper No 954359 

:.•. Voeten. Enk Borrowmg and NonborrowingAmong Inter
national Courts, 39 J Legal Stud 547. 567. 572 (2010) 
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legal transplantations and resolutions 
of conflict are done in a manner of trans 
judicial uniformity that matches the 
overarching transnational uniformity 
developing as a result of state and private 
authority in international practice.26This 
can be done through citation of foreign 
decisions, networking with other foreign 
constitutional decision-makers, and 
overall promoting a degree of judicial 
comity that recognizes and respects the 
decisions of foreign jurisdictions. The 
field of comparative judicial dialogue is 
as much a practice in diplomacy as it is 
scholarship." 

Amplifying Comparative Theory in the 
Constitutional Tsets 

Identifying and increasing awareness 
of the factors that lead to judicial bias is 
especially important in a constitutional 
court system that is still developing 
habits for interpretation of the rule of law. 
The lack of precedent by subsequent 
constitutional decisions means there is 
no real functional barrier to citing judicial 
authority, but this shift in ideological 
procedure must be supported by a strong 
foundation capable of analyzing such a 
complex network. This includes increased 
access to knowledge and decisions 
of international and foreign authority 
facilitated through increased research, 
clerks with specialized experience, and 
legal education that creates an appetite 
for critical comparisons of law" 

The incorporation of comparative law 
into the Tsets system can be accomplished 
in a number of ways that are especially 
conducive to facilitating a comprehensive 
sense of transnational and transjudicial 
understanding in universal trends. A 

"~See, e.g. Slaughter. supra fn 19 

~~ And indeed, those serving on the Tsets have engaged in 
many mternational meetings with justices from other Con
stitutional courts rangmg from South Korea to Poland, in 
addition to host1ng multiple Seminars or Asian Constitutional 
Justices. 

~~ These are true of all legal systems, Seee.g., Lawd, David 
S. Judtctal Comparetwism and Judicial Diplomacy. 163 Uni· 
versity of Pennsylvania Law Review 927 March, 2015; SBe 
also. Amarsaana, supra fn. 17 at 41 (calling for increased 
education about common law systems for the purposes of 
developing more sclentifit:: approaches toward comparative 
law). 
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relationship facilitated by comprehensive 
judicial opinions. scholarly support. and 
actions of members of the public has a 
unique synergistic capacity to tackle the 
complexities of comparative constitutional 
law. 

Legal scholars play an incredibly 
important role in the development of a 
civil, judicial and legislative system. The 
lack of precedential authority means 
their opinions and contributions are more 
likely to be used as grounds for legal 
interpretation. In addition. the ability for 
scholars to be unburdened by decisions 
about domestic law allows them to be 
free to contemplate and develop legal 
frameworks and scientific understandings 
of law at abstract levels. ideal for 
generating theories and observations from 
a comparative background.29They can 
further play a functional role in connecting 
judicial systems, as citation to foreign 
authority is more likely when there are 
scholarly connections between them-'0 

Mongolian comparative scholarship 
should not merely be limited to translation 
and interpretation of important foreign 
court decisions."Scholars should 
continue engagement in the development 
of comprehensive theories to improve 
decisions as more in line with concepts of 
"ordered liberty" that form the progressive 
background for the application of the 
rule of law within universal trends and 
practices.32 This inherently includes 
analysis and understanding of how 
transnational networks are established 
and affected in other constitutional 
jurisdictions, as well as globally. However. 
these should not be limited to mere legal 
theoretical undertakings. It is important to 
stress that comprehensive transnational 
comparative scholarship requires cross
discipline collaboration and engagement 
with specialists in particular sectors (such 
as those participating in the development 

""' Legal scholarship is incredibly important in facilitating this 
capacity in the civil systems of Europe See e.g., Von Bog
dandy, Armin. ·comparative Constitutional Law: A contest
ed Domain." pgs.26-34. THE OXFORD HANDBOOK OF 
COMPARATIVE CONSTITUTIONAL LAW. Ed. Rosenfeld, 
Michael, Sajy, Andr6s. 2012. O:dord University Press. 

"10 Chang. supra fn 9. at 1177 

,, Munkhsaikha, supra fn. 23 at 156. 

:.~ Jd. a1210. 
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of the export credit financing) to accurately 
pinpoint how these universal trends fit 
into the domestic legal order'' Having 
a better theoretical basis to worlk from 
allows scholars and practitioners alike to 
more readily determine what constitutes 
relevant international comparison. This 
includes institutionalizing self-reflexive 
review of how the Mongolian constitutional 
system evolves as a response to increased 
incorporation of comparative law in Tsets 
cases.·" 

While scholars can play a crucial 
role in forming the theoretical frameworlk 
for comparative issues, they are also 
able to play a direct role by encouraging 
comparative discussion in the Tsets 
system. The ability to petition the court 
on specific constitutional issues has the 
capability to generate new domains for 
the integration of evolving transnational 
norms upon their reaching a "critical mass" 
as a universal trend. They can also submit 
briefs in key Tsets decisions that bring 
attention to comparative approaches from 
foreign jurisdictions. 35 

But this ability to petition the 
Tsets is not limited to mere scholars. 
politicians. or practitioners of law. The 
Constitution allows for any citizen to 
submit a constitutional petition. Given the 
tremendous subject matter covered by 
transnational networks. the hope that legal 
scholarship will alone be sufficient seems 
misplaced. Luckily, the ability to identify 
changing practices in international policy 
is becoming more rapidly decentralized 
through access to information via the 
internet, more comprehensive education. 
and the pervasiveness of global problems 
like climate change. 

Civil society networks 
governmental organizations 
substantial role in serving 
watchdogs and catalysts for 

of non
play a 

as both 
changing 

u See. e.g., Jackson, Vicki C. Methodological Challenges in 
Comparative Law.28 Penn St. tnt' I L Rev. 319 (Winter 201 0) 
Symposium Issue. 

:w For example, it is important to adopt a method for com
prehensively analyzing how the court selects various forecgn 
cases in their decisions to determine causal relationships in 
research and selection processes. See Hirschi. supra fn. 19 

)~ Although it should be noted that, while Tsets can consfde-r 
these briefs. it is equally important they reference the sub
mitted international principle if it helps in clarifying the1r deci
sion. Munkhsaikha. supra fn. 23 at 215. 



international behavior. To the extent 
these groups can petition the Tsets, 
they can play an important part in 
shaping the discussion of globalizing 
constitutional practice. Individual actors 
in civil society play an important role in 
mobilizing sociopolitical discussions. 
acting as beacons to bring attention to 
certain domestic and international issues 
concerning areas like the environment 
or human rights. This develops an ethos 
of "preventative foresight" that can be 
used to ensure political institutions are 
able to make key decisions before it's too 
late.36 Bringing awareness to changing 
global circumstances can allow scholars 
to prioritize the attention they give to 
developing a comprehensive pool of 
comparative legal knowledge. 

Ultimately, however, the power to 
interpret and apply the Constitution rests 
in the purview of the Tsets. As discussed 
before. the interpretation and citation of 
foreign court decisions is a key component 
in developing comparative constitutional 
principles. This capacity works both ways 
in that it is equally important commentators 
from other jurisdictions have the 
opportunity to thoroughly understand and 
incorporate domestic judicial dialogues. A 
recognized problem in the Tsets' ability to 
contribute to comparative constitutional 
law has been the fairly objective and strict 
application of the law in decisions lacking 
detailed rationales'' Using comparative 
examples to delineate concepts is a 
way to provide elaborate reasoning that 
better guides scholars, foreign justices, 
and international actors who are looking 
for security in constitutional treatment of 
transnational issues. 

Using international comparisons in 
decisions also has the appeal of increasing 
the perceived legitimacy of decisions. 
The ability to point to international trends 
and say "this is how it's done" provides a 
safe harbor for decision-makers looking 
to avoid potential backlash from those 

-... Kura5aWa, Fuyuk• Assistant Professor of Sodology al 
Yort< University, "Cautionary Tales Th~ Global Cullure of 
Prevention and thE: Wort. of Fores~ght," Constellal,ons. 11.4 
12004i 
..., Munt..haa1kha. ::.upra fn. 23 at 1fl1 
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holding opposing political interests." This 
is a particularly useful benefit for the Tsets 
for at least two reasons. First, because the 
first round of their constitutional judgment 
is subject to acceptance by the SGKh, 
there is more opportunity for the diffusion 
and justification of transnational trends in 
the application of domestic policy. It is a 
chance to inform lawmakers of the nature 
of legal interpretation and development. 
thereby strengthening the SGKh's future 
capacity to develop laws in consonance 
with constitutional values. Second, 
because each member's limited tenure 
is subject to the SGKh's re-approval, 
having more powerful and authoritative 
decisions can act as a shield that makes 
it harder for them to be subject to political 
influence. Citation to foreign law can make 
decisions appear not only more justified, 
but demonstrates judicial restraint through 
careful and practiced consideration of all 
relevant details of a decision. 

The above reasons for constitutional 
interpretation in Tsets decisions are, 
however, merely practical benefits 
mea1 t to incentivize more treatment of 
foreign authority. The normative issue of 
why they should adopt such a method 
is based on a deeper appeal toward 
developing best practices for ensuring 
the international commitments set out 
under the Constitution are met. This is 
in itself a question about the nature of 
the rule of law's capacity to incorporate 
universalizing legal trends in a domestic 
legal context. It is not enough, then, to 
remain a spectator. Participation in the 
process is key from the highest levels 
of theoretical understanding to the most 
fundamental levels of civic engagement. 

Conclusion 

Establishing a comprehensive 
approach to comparative constitutional 
development and interpretation is a 
process of transnational and foreign 
understanding that starts from the pre
legal "space" of conceptual theory, 
becomes accessed through the 
Constitution's adoption of international 
trends and agreements, and ends in written 

"'Lawd, supra fn. 28 al1001-03 
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decisions by the Constitutional Tsets. The 
relationship is not linear, but is instead the 
result of elaborate and complex networks 
whose effect on the rule of law through the 
Constitution is mediated by transjudicial 
dialogue. comparative scholarship and 
civic involvement. 

This article has contended that global 
trends in international legal development 
requires an evolving approach to 
comparative constitutional practice 
that goes beyond seeing law as the 
manifestation of political arrangements. 
Over time, increased capacities in travel, 
communication, and access to information 

2015 No51551 

will lead to more cooperation among 
private and public actors alike, leading to 
further convergence in the global norms 
regulating social and economic life. 
Hence it is important for scholars. judges. 
legislators, and citizens alike to have a 
"global sense" in terms of developing 
channels by which it is possible to be aware 
of. as well as incorporate the universal 
trends that develop in transnational and 
foreign networks. Understanding how 
these relationships reify is crucial to ensure 
application of constitutional principles 
is fluidly and effectively managed as 
Mongolia continues to prosper in the 
global sphere. 

---000---
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DIE TODESSTRAFE: WEGE ZUR ABSCHAFFUNG 

Prof Dr. Dr. l!.c. Hans-Jorg Albrecltt 
Direktor am Max-Pianck-lnstitut und Leiter 

der krirninologisclren Abteilung 

1. Einfiihrung: Eine iiberzeugende 
politische Initiative in der Mongolei 

Der mongolische Pr1isident Tsakhia 
Elbegdorj erklarte am 14. Januar 2010 
seine Absicht, die Todesstrafe in der 
Mongolei abzuschaffen. Er stellte 
gleichzeitig die Griinde vor, die ihn dazu 
bewogen haben, fiir die vollstandige 
Abschaffung der Todesstrafe einzutreten 
'· Die Griinde fiigen sich iiberzeugend 
in den Grundtenor der gegenw1irtigen 
Diskurse zur Todesstrafe ein und 
die Ankiindigung der Abschaffung 
beschleunigt die globale Dynamik einer 
Politik vollst1indiger Abolition. Der 
Prasident wies auf den uniibersehbaren 
intemationalen Trend zur Abschaffung 
der Todesstrafe hin, er betonte das 
Risiko von Fehlurteilen und die Gefahr 
der Exekution von Unschuldigen, er 
erw1ihnte glaubhafte Altemativen zur 
Todesstrafe, die mindestens ebenso 
gut fiir Abschreckung und Sicherheit 
Sorge tragen und er diskutierte 
Humanitl!tsstandards entwickelter 
Gesellschaften, die fiir den Verzicht 
auf die Todesstrafe sprechen. Die vom 
Prasidenten der Mongolei eingenommene 
Position entspricht insoweit vollstl!ndig 
einer intemationalen Bewegung, die auch 
in der Resolution der Vereinten Nationen 
fiir ein globales Moratorium aus dem 

' www.preo..id~t.mn, ThP.Officcof IN> J'n>sidcnf of Mongo
lia. Public relations &: Communicatiun'> Divi'lion 'Thl~ Path 
CJt Democratic Mon~lia Must ~ Gl!'an Mld Blnudl1.os!>". 
21no.ot-1.4 
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Jahr 2007 sichtbar wird 2, sowie einem 
allgemeinen, globalen und im letzten 
Fiinfjahresbericht der Vereinten Nationen 
zur Todesstrafe wieder betonten Trend 
hin zur vollstandigen Abschaffung der 
Todesstrafe '· Die Ankiindigung des 
Prasidenten, dass er von nun an zum 
Tode verurteilte begnadigen werde, hat 
Vorbilder nicht zuletzt auch in den USA 
'· Der in Medienberichten enthaltene 
Hinweis, dass die Rede des Prasidenten 
zur Todesstrafenpolitik im Parlament 
keinen Applaus nach sich gezogen 
habe 5, mag darauf hindeuten, dass die 
Implementierung der Abschaffung der 
Todesstrafe schwierig sein wird. Die 
offensichtlich eher ablehnende Haltung 

~ Re..,niution 62/149, angenommen durch die Genc-ralver· 
sammlung der \'ereinten Nationen am 18. Dezember 2007 
(104 Stimmen dak:ir. 54 Stimmen dagegen und 29 Enthal
tungen). 

' Report of the Secretary-Ccnt>ral: Capital punishment and 
implementation of the safeguards guaranteeing protection 
of the rights of those facing the death penalty. New York, 
28. 6.- 23. 7. 2010: vgl. auch Annu.d report of the United Na· 
lions High Commissioner for Human Rights and reports of 
the Office of the High Commissioner and the Secretary..Cen· 
eral: Promotion and protection of all human rightc;, civil. 
political, economic, social and cultural rights, including the 
right to developme-nt. Question of the death penalty. United 
Nations, A/HRCf15/191b,Juli 2010; Arroyo, l., Biglino, P., 
Schabas, W .: Had a Ia Abolicion Universal de Ia pena capital. 
\'alencia 2010. 
1 Am 31. januar 2000 erlid~ der Gouverneur von lllinoi~. 
George H Ryan, ein allgemeine~ Momtorium for Exeku· 
tionen, das bis heutc in Kraft gebliebt.-n ist. Zur Zeit licgt 
in Illinois ein Geset.£est:!ntwurf im Parlament. mit dem die 
Todesstrafe auch fUnnlich aufgehubcn worde. In Nebras
ka cntstand <"in .. informcllcs" Moratorium, nachdcm im 
Jahr 1999 der Gouverneur gegen ein formelle., Gesetz zur 
EinfOhrung eines Moratoriums l"in Vt"to cingclegt hatte. 
Nachdenl der Ob..>-rstt• Gt>richtshof Nebraskas im Jahr 2llOR 
ent!>Chieden hat, da~s die alll!in \"orgl"sehenc Elektmkution 
verfas!>ungswidrig sci, steht die Tode'istrafe (bis zu entspl't.'· 
ch1..'nd~ Reformen des Ct..osetzgcbc.-rs) nicht mehr :tur Vcr
fUgung. In New York hat die Entscheidung des Oberstcn 
GerichtshofM im Jahr 2004 cbenfalls dif!o Verlass.ungswic.l
rigkcit dl·r fudesslrafl:' in c.ler damals vorg~henen Form 
fcstgestellt Der CA."'!it.'tzgebcr hat bis heule kein~ An~t.alten 
~machl, diP. Todcsstrafe in wrfd<;!!Ungsgcm.1Bl.'r t=c1rm wit'· 
d(•r in da'i SITafK~..>St:"tzbuch l'in.-ufOKcn. 

'• finu.""' Onli1w, January 15, 211111, Mnn>;olia lo abnlish th~ 
dt•ath pmalh·. · 
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des Parlaments dUrfte einer ilffentlichen 
Meinung geschuldet sein, die nach wie 
vor die Todesstrafe als Antwort jedenfalls 
auf schwere Ti\tungsdelikte unterstUtzt. 

Insoweit verweist die Situation in 
der Mongolei auf politische Prozesse, 
die in Europa weitgehend abgeschlossen 
sind. Die folgenden Ausfuhrungen 
sollen dazu dienen, verschiedene Wege 
hin zur Abschaffung der Todesstrafe 
nachzuzeichnen, die dabei auftretenden 
Probleme zu benennen und kontroverse 
Diskurse vorzustellen. 

Der Prozess der Abschaffung der 
Todesstrafe beginnt in Europa mit der 
Aufklarung. Insbesondere Beccaria 
benannte in seinem grundlegenden Werk 
"Ober Verbrechen und Strafe" (1764) 
allgemeine Gesichtspunkte, die gegen 
die Todesstrafe sprechen. Die Kritik der 
Todesstrafe fallt teilweise mit der Kritik 
der Folter zusammen, sie greift damit 
eine Debatte tiber grausame Strafen auf, 
die noch heute in den Staaten der USA, 
in denen die Todesstrafe vollstreckt wird, 
gefiihrt wird. Das zentrale Argument 
Beccarias bezog sich allerdings auf die 
Notwendigkeit von Kriminalstrafen. 
Seine Meinung, dass nur eine rationale 
Kriminalstrafe legitimierbar sei, und dass 
jede tiber das unbedingt Erforderliche 
hinausgehende Strafe als exzessiv und 
deshalb als Tyrannei betrachtet werden 
mtisse, beruht auf einem Verstandnis 
von Strafe, die ihre Begrtindung im 
Rechtsgtiterschutz findet. 

Der Prozess der Abschaffung der 
Todesstrafe in Europa kann grob in vier 
Phasen unterteilt werden. 

Die Aufklarung brachte neben der 
Erklarung der Menschenrechte auch 
einen neuen Blick auf die Kriminalstrafe. 
In einigen europli.ischen Staaten fiihrte 
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dies zur Abschaffung d.eT Todesstrafe '. 
In den meisten europllischen 1--'lndem 
wird die Abschaffung der Todesstrafe 
zwar nicht vollzogen. Es zeigen sich aber 
ebenfalls bedeul-;ame Reformen. Denn 
der Anwendungsbereich der Todesstrafe 
beginnt sich auf das Delikt des Mordes 
einzuengen. 
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Unmittelbar nach dem Zweiten 
Weltkrieg schafften einige europilische 
Lander die Todesstrafe im Prozess 
des Wiederaufbaus demokratischer 
Strukturen ab, andere fuhrten ein 
Moratorium ein, das jedenfalls zu einem 
Ende der Exekutionen fuhrte. 

Zwischen 1960 und 1980 nahrnen aile 
Lander Westeuropas die Todesstrafe (fur 
Friedenszeiten) aus dem Strafgesetzbuch. 

Unrnittelbar nach dem politischen 
und sozialen Umbruch in Zentral- und 
Osteuropa wurde die Todesstrafe in 
fast allen ost- und zentraleuropaischen 
Staaten abgeschafft 7 Dabei di.irften die 
Aufnahrne in die Europaische Union 
sowie die in den Europarat wesentliche 
Anreize gesetzt haben. 

Wahrend in Russland die 
Todesstrafe immer noch auf dem Papier 
und im Strafgesetzbuch vorhanden 
ist, wurde ein seit 1997 geltendes 
Moratorium erst ki.irzlich durch das 
russische Verfassungsgericht verlangert'. 
Das Verfassungsgericht hat an!asslich 
dieser Entscheidung erklart, dass das 
Moratorium erst zu dem Zeitpunkt 
auslaufe, an dem die Todesstrafe in 
b VgL Suter. S.: Guillotine oder Zuchthaus~ Die Abschaf
fung der T odesstrafe in der Schweiz. B.ase.l 1997; Boulanger. 
C., Heyes. \'., Hanf1ing. P. (Hrsg.): Zur Akh.ia.litJ.t der 
Todesstrafe. lnterdiszipli~rc und gloN..Ie Perspektiven. ~ 
Auflage. Bt>rlin .2002; Hood, R.: Introduction - The impor
tance of al-...)lishing the death ~nalty. In: Council,){ Europe 
(Hrsg.): The Dtoath Penalty - Beyl>nd Abl11ition. Str.J..bburg 
201.1-t 5. 13-23. 

~ \"gl. den Oberblick in OSCE's Office for Democratic Insti
tutions and Hum.m Rights~ The Death Penalty in the C6CE 
Area. Background Paper. Warschau 2009. 

www.ksrf.ru/NewsjPages/Viewltem . .lSpx?Para
mlda7J4. 



Russland mit einer Anderung des 
Strafgesetzbuches ftirmlich abgeschafft 
wird. Wei.Brussland ist heute der einzige 
europliische Staat, in dem die Todesstrafe 
noch existiert und sowohl verhlingt als 
auch vollstreckt wird •. Allerdingshat auch 
in Wei.Brussland eine Debatte tiber die 
Abschaffung der Todesstrafe begonnen. 
10• Seit dem Jahr 2009 wird jedenfalls tiber 
ein Moratorium nachgedacht, im Obrigen 
wurde der Entwurf eines Moratoriums 
angekOndigt 11 Dabei kommt dem 
Wunsch eines Beitritts zum Europarat 
wohl ein gewisser Einfl~ss zu. 

Ein Blick auf die Entwicklungen in 
Europa verweist auf unterschiedliche 
Wege der Abschaffung der Todesstrafe. 
Die AbschaffungderTodesstrafeimGesetz 
folgte in einigen Landern einem langeren 
Moratorium (England/Wales, Belgien 
und Zypern). In einigen Landern folgte 
die Abschaffung nach einem signifikanten 
Wechsel in der Regierung. In Frankreich 
fie! die Abschaffung der Todesstrafe mit 
dem Wahlsieg der Sozialistischen Partei 
im Jahr 1980 zusammen. In der Regierung 
betrieb Badinter als Justizminister und 
erklarter Gegner der Todesstrafe ihre 
sofortige Abschaffung. die wohl auch 
den grundsatzlichen Wechsel von einer 
konservativen zu einer fortschrittlichen 
Politik markieren sollte. In Spanien folgte 
die Abschaffung der Todesstrafe dem 
Obergang von einem autoritaren Regime 
zu einer Demokratie in den 1970er 
Jahren. Die Abschaffung der Todesstrafe 
geht vereinzelt auf Entscheidungen von 
Verfassungsgerichten zurOck. In Ungarn 
befasste sich das Verfassungsgericht 1990 
mit der Todesstrafe und erklarte sie wegen 
Versto.Bes gegen das Recht auf Leben 

~ Zu E.uu:elheiten \'g). OSCI:: Parliamentary Ao;S(."mbl): Rf'lr 
ulutum on a Moratorium em tht! L>eath Penal tv and T awards 
Ill> Abul1b0l'l Adopted at the Eighteenth osi:"E PA Annual 
~un in VilnJuc,, '19 june lo 3 jul)· 2UIH. 

·~ (y,(_""E'~ Offic£ tor lJemoCTatic lrurt:Uuliom and Human 
Kighb: -~ Oath Penalty in the OSCE Art!a. Boll·kgrnun..J 
Paper Willl>ilw :nJIJ, S. IS. 

'j Europlli•dv.-. PIU'lament: Annual report on human right& 
In tn.-world 2JJfH. ':l4roil~buwg. 10. 11 21110. 
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fOr verfassungswidrig 12• Oberwiegend 
verlief der Prozess der Abschaffung der 
Todesstrafe tiber die Parlamente. Dies 
geschah teilweise im Zusammenhang 
mit grundlegenden Verfassungsreformen 
und symbolisierte wohl auch auch 
den Obergang von faschistischen 
und autoritaren zu demokratischen 
Regierungsformen " (Osterreich 1950, 
Deutschland 1949, Spanien 1976, 
zentral- und osteuropaische Lander nach 
1989/1990). 

Die grundsatzlich ablehnende Hal
tung gegenOber der Todesstrafe in Euro
pa kann durch eine Mischung normativer 
und empirischer Argumente erklart wer
den, deren Ursprung bis in das 18. Jahr
hundert zurOckverfolgt werden kann. 
Unter dem Einfluss der Aufklarung und 
vor allem der Arbeiten von Beccaria und 
Voltaire wurde das Ziel der Abschaffung 
der Todesstrafe Teil der europaischen 
Strafrechtsreformbewegung "· 

2. Europa, die Todesstrafe und die 
Suche nach einer europliischen Identitat 

Die Europaische Union und das 
Europaische Parlament haben ihre seit 
langem etablierte Position im Hinblick 
auf die Todesstrafe in verschiedenen 
Dokumenten zum Ausdruck gebracht 

11 Decision No. 23/1990 (X.31). 

n Schabas. W .: Prt=~ntation of the Quinquenniall{eport on 
Capital Puni.;hment and implementation of the safeguards 
guaranteeing proh.•ction of the rights of those f.1cing thl! 
death penalty, 2010. Cah.iers de Ol!fenSl" Sociale 2000.2010. 
5. 76-74. s. 68. 
1~ Vgl. Jescheck, H.-H.: La Peine de Mort. La Position dt! I 
A<;!>Ot:iation lnlemationale de Droit Pen01l. Revue lntcrnalio-
nalc de Dwil J•cnal. La Pl"im· de Mort. The Dl•ath Penalty. 
J'ravaull. de Ia Conft'!'rence lnlernationalc lenue A I lnslitut 
Superieur lntern.dional de ~ience!'> Crimi(\('lk-s '3yracu~~e 
- ltalie. 17 au 22 mai 19R8. 5H(11:ffl7), S. 331·?.40, 5. 331·312; 
vgl. auch d1e glekhlaulcnden l'ositionen dcr Socit'!'l<! lnll•r
natiunalc de ~fen~ Sociale sowie dcr lntcrn.atinnal Pen.1l 
.md Penitentiary Fuundaeion, abgt•druckt in Revue lnlt•ma
tionalede Droit Penal.!~ l'ein("de Mort. The Dt!'alh l)cnaltv. 
Travau)l de ld Conf~rt!OCl' lnternalionale tcnue ~ 1· lnstit~t 
~uJ*rieur lntl'matmnal de Scicll("l.'s Crimincllt'll Svracutif' -
lt.llit•. 17 au 22 m.ti IIJHR. 51'C(IC)H7J. S .. l'\1·360. 
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1' Die Charta der Grundrechte der 
Europliischen Union entMlt in Art. 2 
das Recht auf Leben sowie den Satz, 
dass niemand zum Tode verurteilt und 
hingerichtet werden dar f. Die Europllische 
Union verfolgt eine Politik der globalen 
und vollstlindigen Abschaffung der 
Todesstrafe. Ober den Raum der 
Europaischen Union hinaus zielt die 
Europaische Union in den Landem, 
in denen die Todesstrafe beibehalten 
wird, auf eine Beschrankung des 
Anwendungsbereichs derTodesstrafe, auf 
die strikte Einhaltung der in verschiedenen 
internationalen Instrumenten fur den 
Fall der Anwendung der Todesstrafe 
genannten Bedingungen sowie auf die 
Einfiihrung von Moratorien, die auf die 
vollstandige Abschaffung der Todesstrafe 
vorbereiten. Die Europaische Union 
betont die Ablehnung der Todesstrafe 
insbesondere fiir Personen, die bei 
Begehung der Tat das 18. Lebensjahr noch 
nicht erreicht hatten. 

Der Standpunkt der Europai
schen Union wird dann in einer Politik 
sichtbar, die fur ganz Europa nicht nur 
die vollstandige Abschaffung in Frie
dens- und Kriegszeiten vorsieht, sondern 
auch die lmplementierung von rechtli
chen Standards, die eine Wiedereinfiih
rung der Todesstrafe ausschlieBen. Dieser 
Standpunkt findet in zwei Grundiiberze
ugungen ihre wesentliche Grundlage: 

1. Die Todesstrafe ist aus menschen
rechtlichen Grunden abzulehnen, wobei 
auf das Verbot grausamer, unmenschli
cher und degradierender Strafe, das Recht 
auf Leben sowie die Menschenwurde ab
gehobcn wird. 

2. Die Todesstrafe ist nicht notwen
dig, weil Strafen zur Verfiigung stehen, 

1 ~ Rat Allgemeine Angelegenhcihm: EU Leitlinien zur To
d\•SstTafe. HrOssel, 10. Juni 2tK~; v)!;l. zuletzt Entschlicl~un~; 
des EuTflp~ischen Parlamenh vom ll), Dezcmber 2010 zu 
dem Jahrcsbcricht Uber dil' Menschenru.:hre in der Welt 
20l}(J und die Politik der Eurnrdi~hen Union in diesem Be
reich {.11li\I.':!:!U211Nil. 
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die in prllventiver Hinsicht mindestens 
ebenso effizient sind. 

Das starke europaische Engagement 
gegen die Todesstrafe wird auch in den 
Bedingungen sichtbar, die ftir den Beitritt 
zum Europarat gelten. Die Mitgliedschaft 
setzt nicht nur ein vollstiindiges Mora
torium fiir Exekutionen, sondern eine 
fllnnliche Abschaffung der Todesstrafe 
im Gesetz voraus. Jedoch erklart sich die 
Ablehnung der Todesstrafe als legitime 
Kriminalsanktion auch aus der Oberzeu
gung, dass staatlichen Befugnissen gegen
iiber Staatsbiirgern jedenfalls eine absolu
te Grenze bei dem Zugriff auf das Leben 
in Form der Todesstrafe gesetzt werden 
muss. 

Im Jahr 1998 hat die Europaische 
Union Leitlinien zur Todesstrafe 
eingefiihrt 16, mit denen die Politik der 
globalen Abschaffung der Todesstrafe 
umgesetzt werden soli. Darin betont die 
Europaische Union die Bedeutung der 
strikten Einhaltung der sich aus dem 
lntemationalen Pakt tiber Biirgerliche 
und Politische Rechte ergebenden 
Verpflichtungen ,- sowie des durch den 
Wirtschafts- und Sozialrat der Vereinten 
Nationen angenommenen Katalogs von 
Mindeststandards irn Verfahren gegen 
Angeklagte, fiir die die Verhangung 
der Todesstrafe in Betracht kommt 18• 

Die Europaische Union stellt dann die 
Abschaffung der Todesstrafe in einen 
Zusammenhang einer progressiven 
Entwicklung der Menschenrechte, 
insbesondere der Menschenwiirde 
insgesamt und hat erklart, dass die 

1" Rat dcr Furopdischen Vnion, Brossel. 3. Juni. 1~. 
EU-Richtlinien zur Todi."Sstrafe, zuletzt neu aufgek-gt dirt 

lb. Juni 1008. 
1 ~ Vgl. au.::h das 2. Optilmdle Protokoll zum lntemativrulen 
PaU Uber BUrgerlicht> und Pcoliti~e Recht, das die .--\J:>. 
scahtfung d~o·r Todt'"sstrafe in Fril:O'dl:.'nszeiten \'(Jr;ieht (l·~ 
General A~mbly Resolution 44/1.2R. 15. Dezcml:'er )'J$Q; 

in Kraft getrelcn dm ll.Juli ICJ<fll 

1 ~ UN Sdfeguards Guar.mt~ing ProtC~..""tion of th~ Ri~hts l>f 
ThoSt.'" FolCing the Death Pen.lity. 11pproved J:.y the EcononU..: 
and S...xial Council through resolution 198-l/;o ot 25 Md\' 
108-1. 



Zielsetzung der Politik zur Todesstrafe 
gerichtet sei auf: 

• die globale Abschaffung der 
Todesstrafe 

• und dort, wo die Todesstrafe 
noch angewendet werde, auf 
die kontinuierliche Reduzierung 
der Anwendung sowie die 
lmplementierung von vor 
allem verfahrensrechtlichen 
Mindeststandards. 

Diese Zielsetzungen sind Teil der 
Menschenrechts- und AuBenpolitik 
der Europaischen Union geworden. 
Sie sollen durch Demarchen zur 
Einflussnahme in Einzelfallen der 
Vollstreckung von Todesstrafen sowie 
auf die allgemeine Abschaffung der 
Todesstrafe auBenpolitisch umgesetzt 
werden. Dies fiihrt freilich in den 
internationalen Beziehungen auch dazu, 
dass die Todesstrafe und Moratorien zu 
Druckmitteln (fur beide Seiten) werden 
konnen 19• Nicht zuletzt zeigt sich dies, 
wenn es - wie im Fall WeiBrusslands urn 
finanzielle H.ilfen durch die Europaische 
Union geht (die in diesem Fall zwischen 
1991 und 2005 immerhin 221 Millionen € 
betragen haben) "'. 

Als Erklarung der starken 
Betonung der globalen Abschaffung der 
Todesstrafe in Europa (und durch die 
Europaische Union) und ihre prominente 
Platzierung in Menschenrechtsdialogen 
sowie in den auBenpolitischen 
Beziehungen wird teilweise der 
Versuch genannt, Menschenrechte 
und in diesem Zusammenhang die 
Abschaffung der Todesstrafe fur den 
Aufbau einer europaischen Identitat 

,., LJura, G.: The I:.U'b Limited Respon!;(_• to Bt'larus' l'!tt:udo 
'Nt:'Vo· foreign r~ohcy'. CEP5 Pulacy Brief. February 2tJUX, ':i.IJ. 

a: llwa, G.; 1be lill'& LinUWd Resporuot." to Bclaruti' f•5("udo 
-~ for~J91 Policy'. CEPS PuiJcy Brief, I-ebruar 2lJ(JoJ, ':l. 2. 
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heranzuziehen 21 • Die Abschaffung der 
Todesstrafe wird offensichtlich als ein 
herausragendes Symbol sowohl fur ein 
neues Europa als auch fur eine besondere 
europaische ldentitat verstanden.22• 

Andere Identitatsangebote stehen kaum 
zur Verfugung. Das Christentum ist 
historisch mit der lang andauemden 
Gewalt der Religionskriege belastet; 
die Auseinandersetzungen tiber die 
letztlich abgelehnte Aufnahme eines 
Bekenntnisses zum Christentum in 
die europaische Grundrechtecharta 
und die europaische Verfassung 
haben, ebenso wie die gegenwartigen 
Debatten tiber den Islam in Europa 
emeut demonstriert, wie konfliktreich 
eine Bezugnahme auf Religion werden 
kann 23• Die lndustrialisierung birgt, so 
wie Bezugnahmen auf wirtschaftliche 
Entwicklung, insbesondere die 
wirtschaftliche Einheit Europas 
allgemein, eher Konfliktpotenzial (wie 
die Schuldenkrise der europaischen 
Staakn deutlich zeigt) und femer auch 
gemessen an europaweiten Befragungen 
wenig Stoff ftir die Entstehung einer 
europaischen ldentitat. Wurzeln in der 

=' 1 Vgl. hierzu bereits St-delme-it•r, U.: EU Enlar):!;emcnt, Iden
tity and the Analysis of European Forei~;,'11 Policy: Identity 
Formation Through Policy Practice. European University 
lrutitutt>. Florem:, Robert Schuman C~ntre for Advanced 
Studies RSC: No. 2003/13, 5. Sf, der in d.1s Zentrum Men· 
schenn.->Chte allgemcin sowie demokratische Prinzipicn 
stt:!lt. 

= Heinen, A.: Da., ,nt.'ue Europa" und Ja.; ,altc Amerika". 
Die Gt>SChichte der Todcsstrafe in DPutschland, Frankreich 
und den USA und die Erfindung dcr zivilisatorischen 
Tradition Europ.1s. In: Met7gcr, C., Kaelbk•, H. (Hrsg.): 
Deut<;eh]and - Frankrekh - Nordamerika: Transfers. lm<~g
inationen, Beziehungen. Stuttgart: Franz Steiner VerlaK 
2000. 5. 2()l)-227, S. 225: Dcvicnm.•, E.: Comparing E\.ception
alism in France <~nd the USA. A Transatlantic Approach to 
the Death Perult)• Abolition Debate (1972-1"177). Eurnp~tlll 

joumul II/ Amaium slwlics !Online! , 1 I 2010, document l. 
Online since 29 Januarv 2010, connl'Ciion un 19 April 2011. 
URL: http://ej.as.rcvues.orMn45 

H European Ctwrter of Fundamental Rights Is Approved 
for Presentation to E.ll. lle.Ids uf .;,tate., I Lerman l..dw 
Journal (2000), .:~vailablc at W.U'.L'.1:;:,\.:,:.\~Jll'-!!·!!.!L!.'>}j!.!!!L: 
IJ...!.l.~.!.!'l!Ll!:!..d.!:.:S!'.b.!~J!-'llid!.!:'_L~•rt\J]=:l; 1-il'\'WarJ, M.: 
What Con'>lilutl.>s Europe?· Ro.•ligion, Llw .md Jdentil)-' in 
the Draft Constitution for lh•· European Union. HanM> Law 
J<eview 1 (2f)fl5). S. 227-215: im Obri~en 7l.'igPn Befragungen 
in dl·n Llndern der Europ:Hschen Union, dolss dl'r Religion 
in den Europa TL'pr~~>Cntierenden \-\'"erk>n nur einl:' gilnz 
untergeurJnde Rolle dn.,;l:'r.'tumt wird, Eurobarcometer t:l~. 

Vt~IUl.'"~ of lhe Europe.m~. 8rlh1scl 20118, S.ll. 
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griechischen und romischen Kultur 
bieten gewisse Gemeinsamkeiten flir die 
Vergangenheit, die allerdings fUr eine 
europilische ldentitilt in der Modeme 
keine liberzeugenden Anhaltspunkte 
sichtbar werden lassen. Dagegen steht 
die Geschichte der Abschaffung der 
Todesstrafe in Europa fUr eine geteilte 
Erfahrung und hieraus gezogene 
gemeinsame Lehren. Diese Erfahrung 
verweist auf die totalitaren Regime in 
der ersten Halfte des 20. Jahrhunderts 
und insbesondere den Blutzoll, den viele 
Lander unter dem deutschen Faschismus 
entrichteten. Diese Erfahrungen enthalten 
belastende und negative Erinnerungen 
"; sie konnen aber in einen "positiven 
Grundungsmythos" mUnden '5 Die 
Geschichte der Abschaffung der 
Todesstrafe in Europa und die Geschichte 
einer besonderen Betonung der 
Menschenrechte beschreiben und erkUiren 
die Entstehung eines friedlichen und an 
zentralen Menschenrechten orientierten 
Europas. Teil dieser Geschichte sind 
auch ein sakulares Verstandnis der 
Welt und Misstrauen gegenUber einer 
absoluten staatlichen Gewalt, die in der 
Todesstrafe symbolisiert ist. Anlasslich 
einer Rede zum ersten ,Europaischen 
Tag gegen die Todesstrafe" verfolgte 
der Generalsekretar des Europarats in 
aller Deutlichkeit diese Perspektiven. Er 
sagle: ,Die Abschaffung der Todesstrafe 
ist der Hohepunkt des Fortschritts in der 
Verteidigung der Menschenwi.irde und 
der Menschenrechte. Sie S\'mbolisiert 
den Fortschritt, den wir in Gestalt von 
Humanitat und Zivilisation in Europa 
gemacht haben. Auch deshalb ist der 
Europaische Tag gegen die Todesstrafe 
von Anfang an ein gemeinsames 
Unternehmen des Europarats und der 

~~ l.eggcwil'. C.: A Tuur nf tlw Bnttleground: The ~\'t'n Cir
cles of Pan-European Menwry. Si'cial research 75(:!008), S. 
217-234, s. 219. 

~·· Fa!.~bender, 8.: The Bt.'tiN Pt>opl~ of the United Nation..'>? 
Europe's Practi~ and tht' United Nations. The European 
Journal of International law 15(2004), S. 857-Stl4. 
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3. DieT odesstrafeund die Europllische 
Menschenrechtskonvention 

Art. 2 der Europaischen 
Menschenrechtskonvention enthalt 
immer noch eine Beschrankung des 
Rechts auf Leben. Denn Art. 2 erlaubt den 
Eingriff in das Leben auf der Grundlage 
eines auf die Todesstrafe Iautenden U rteils 
eines Gerichts. Jedoch schlieiSen heute 
zwei Zusatzprotokolle zur Europaischen 
Menschenrechtskonvention aus, dass 
die Todesstrafe angedroht. verhangt 
und vollstreckt werden darf. Das 6. 
Zusatzprotokoll aus dem Jahr 1982 
schreibt die vollstandige Abschaffung der 
Todesstrafe fur Friedenszeiten vor.lm}ahr 
1994 empfahl die Generalversammlung 
des Europarats die Annahrne des 
Zusatzprotokolls 13, das die Abschaffung 
der Todesstrafe auch in Kriegszeiten 
vorsieht. Das Zusatzprotokoll 13 trat am 
1. Juli 2003 in Kraft und markiert den Tag, 
an dem in Europa die Todesstrafe unter 
allen Umstanden abgeschafft worden ist. 
Vorbehalte gegen das Zusatzprotokoll13 
sind nicht moglich, ebenso wenig wie eine 
(zeitweise) Derogation erlaubt ist. 

Der Europaische Gerichtshof fUr 
Menschenrechte hat sich mit der Todes
strafe zum ersten Mal im Fall Soering 
befasst ". Jedoch behandelte das Gerich! 
in dieser Entscheidung nicht die V erein
barkeit der Todesstrafe mit dem Recht 
auf Leben (Art. 2) oder die Frage, ob die 
Todesstrafe selbst eine grausame oder 
unmenschliche Strafe sei. Vielmehr ging 
es urn die Frage, ob und inwieweit die 
gesamten Begleitumstiinde der Exekuti
on, insbesondere das jahrelange Warten 
in der Todeszelle, mit den a us Art. 3 sich 
ergebenden Standards zu vereinbaren 

z.. Terry O;Jvis, ~retan• Ct-nt'rdl ot the Coundl ~1{ Fu
r0pe anl;:is~lich d1..--s t'rste~ Euwp<tischen Tages gegen die 
Todesstrafe, Lis....~bon, 9. Oktober ~tU7, ,.,·ww.C("t:'.int/ tid..: 1 

pre$$/ ntc>wS/ :?.0071009 _disc_sg_EN .. lsp. 

2~ Europ.'iischer Geri..::htshof fo.r menscheTU"e'Chte, Urteil vom 
7.7.1989, Seri~.?S A. \'ol. 161. 



seien "· Der Fall Soering fiihrte den Euro
paischen Gerichtshof fiir Menschenrechte 
zu der Feststellung, dass das "Todeszel
lensyndrom" (ausgedehntes Warten auf 
das Sterben unter den Bedingungen von 
Todeszellentrakten) eine grausame Be
handlung sei und deshalb gegen Art. 3 
der Europaischen Menschenrechtskon
vention verstoBe "'· Bezug genomrnen 
wurde dabei vor allem auch auf eine lang 
durchschnittliche Dauer des Verbleibs in 
der Todeszelle in den USA. Die Zeit zwi
schen Verurteilung und Exekution belief 
sich in den USA fiir die im )ahr 2007 Hin
gerichteten auf 153 Monate "'· Dies ent
spricht einer herktimmlichen Auslegung 
des Begriffs der Grausamkeit. die insbe
sondere auf ein hinausgezogertes Sterben 
und die Zuftigung erhebHcher physischer 
oder psychischer Qualen abhebt. Da ein 
stark abgekiirztes Verfahren der Voll
streckung von Todesstrafen wegen der 
rechtsstaatHch bedingten Notwendigkeit 
von Rechtsmitteln und Gnadenverfah
ren nicht mtiglich ist, ist damit praktisch 
ein Verfahrensablauf vollstandig ausge
schlossen, der zu einem nur kurzen Auf
enthalt in Todeszellentrakten und damit 
zu einem aus dieser Perspektive nicht 
grausamen Vollzug der Todesstrafe fiihrt 

" 
In der Entscheidung bcalan gegen 

die Tiirkei aus dem Jahr 2003 " wurde 
auf die substantiellen Fragen, namlich 
ob die T odesstrafe selbst gegen das Recht 

"' Vgl. auch di~ Entscheidung dl"S slldafrik.anis.chen Ver
fa~s•mgsgericht!., Thl' Stat.._· v. Makwanyam· and Mchunu, 
Urtt"il \'fJm 6. Juni 1995. Ca"'~ No CCT /3/94, in dPm die 
T od~.;trafo:" m Sudafrika \H').;l"O eine" Vcrto&s geg('n da~ 
Vo:rbot grau:-.amer. unmenschli.-hl·r und ernicdrigender 
Strafe ltir verla!>~unggwidrig l."rkl.art wurdc. 

7' VgJ auch Hermann. J.: Gt-d,mken zur Tode~o;trafe in 
Japan. Eint' Antwnrl auf Ni..,hiMr.:~. In· F*r, A. (Hr..,g.). 
ft'SI'schrilt fOr Haruo t\:"i~hihar.:~ zum 70. l..eburtstag O.sd•m
Baden 1-m. s. 401-418. s. 414. 

~. http:; /br!>.ojp u..dob~uv /conh•nl/ puh/html/cp/21107/ 
tables/q:lllio,t]l.dm 

':let: Jung., It· ':Janltiont:TISV'>tl.•iJl.l..' unJ Men".<:henn><:h~ 

Bt-rn. Stutt~rt. Witm l'H2, P- 7'-J 

· Eurup~i'-C~r (.~~::richh,hoJ for Mcn'K:hl'nrL'chtt.·: Oc.;~J.m v. 
I t.irlu:-i. lirtdJ vom 12. Man 2JVJ3. Appl!CiltJon no. 46221/'JlJ; 
~tlgtm dt•r fk.rutun)';'>Ut~tan~ ~m 12. Mal 2005. 
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auf Leben verstoBt oder eine grausame 
oder unmenschliche Strafe darstellt, 
ebenfalls nicht eingegangen. Vielmehr 
sagle der Europaische Gerichtshof fiir 
Menschenrechte, dass diese Fragen 
nicht behandelt werden mussten (schon 
deshalb, weil die Turkei mittlerweile die 
Todesstrafe abgeschafft hatte). DasGericht 
erklarte freiHch, dass die Staatenpraxis in 
Europa durchaus so interpretiert werden 
ktinne, dass die in Art. 2 der Europaischen 
Menschenrechtskonvention enthaltene 
Beschrankung des Rechts auf Leben 
durch die Todesstrafe aufgegeben 
worden sei. Angesichts der Umwandlung 
der Todesstrafe gegen Ocalan in eine 
lebenslange Freiheitsstrafe und angesichts 
der mittlerweile erfolgten Abschaffung 
der Todesstrafe in der Turkei jedenfalls 
in Friedenszeiten beschrankte sich das 
Gerich! auf die Oberpriifung einer 
Verletzung von Art. 3 (unmenschliche 
Behandlung) wegen der Verurteilung 
zum Tode nach einem unfairen 
StraJ•. erfahren. Eine solche Verletzung 
wurde angenommen, da sich bcalan 
nach einem unfairen Strafverfahren etwa 
3 jahre der Drohung mit der Exekution 
ausgesetzt sah. 

4. Diskurse zur Todesstrafe 

4.1 Menscllenrecllte und Todesstrafe 

Der Diskurs zu Menschenrechten 
und Todesstrafe begann in Europa mit 
der Aufklarung. lm Zentrum stehen die 
Menschenwurde, das Recht auf Leben, das 
Verbot grausamer und unmenschlicher 
Strafe und das ObermaBverbot. So wird in 
der Praambel zum 13. Zusatzprotokoll zur 
Europaischen Menschenrechtskonvention 
ausgefuhrt, das Recht auf Leben sei ein 
Grundwert in einer demokratischen 
Gesellschaft und die Abschaffung der 
Todesstrafe sei ein wesentlicher Schritt 
fOr den Schutz dieses Grundwerts und 
fur die voile Anerkennung der allen 
Menschen eigenen WUrde. Damit wird ein 
bedeutsamer Zusammenhang zwischen 
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MenschenwUrde und dem Recht auf 
Leben hergestellt; gleichzeitig wird, 
vergleichbar dem 2. Zusatzprotokoll zum 
lntemationalen Pakt tiber BUrgerliche 
und Politische Rechte, betont, dass die 
Abschaffung der Todesstrafe diese 
zentralen Menschenrechte starke. 
Allerdings geben die Zusatzprotokolle 6 
und 13 keinen expliziten Hinweis darauf, 
dass die Todesstrafe die Menschenwtirde 
oder das Recht auf Leben verletzt. 
Die Protokolle lassen demgegenUber 
erkennen, dass mit der Abschaffung 
der Todesstrafe und dem Verbot ihrer 
WiedereinfUhrung das Recht auf Leben 
bestarktwerden so lite. Bislanghat lediglich 
das ungarische Verfassungsgericht im 
Jahr 1990 entschieden, die Todesstrafe 
verletze das Recht auf Leben und die 
Menschenwtirde, wei! die Todesstrafe in 
die Substanz dieser Grundrechte eingreife 
"· Der deutsche Bundesgerichtshof hat 
in einer Entscheidung aus dem Jahr 
1995 ausgeftihrt, dass die Gesellschaft 
dem hohen Wert des Rechts auf Leben 
durch den Verzicht auf die Todesstrafe 
Anerkennung verschaffen mtisse " 
Das Bundesverfassungsgerichts hat 
in der Entscheidung zur lebenslangen 
Freiheitsstrafe aus dem Jahr 
ausgefi.ihrt, dass die staatliche Strafe 
die grundlegenden Voraussetzungen 
individueller und sozialer Existenz eines 
Menschen unangetastet lassen mi.isse " 
und damit jedenfalls aus der deutschen 
Verfassung wahl (auch) ein absolutes 
Verbot der Todesstrafe gefolgert. Die 
OSCE bezeichnete in einer Resolution 
a us dem Jahr 2009, in dem Weissrussland 
zu einem Moratorium aufgefordert 
wurde, die Todesstrafe als unmenschlich 
und als Akt der Falter "' Das 
Menschenrechtskomitee hat zudem in der 
EntscheidungJudgev. Kanada festgestellt, 
" Magyar KOzltlmy 19QO Nr. 107. S. 217~. 

\4 BGHSt 41. S. 317ff. 

'~ BVerfGE 45. S. 187ff. 

"' OSCE Parliamentary As.'K'mbly: Rt.•solutiun on a Mor
atorium nn the Death Penaltv <1nd Towards its Abolition. 
Adoptt•d ill the Eightennth OSCF PA Annual Ses.._<;ion in Vil
nius. 29. )uni- 3. Juli 2009. 
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dass ein Staat nach Abschaffung der 
Todesstrafe an ein vorbehalt]ose<; Recht 
auf Leben gebunden sei und sich nicht 
mehr auf die Beschrllnkung des Art. 
6 Absatz 2 des lntemationalen Paktes 
tiber Btirgerliche und Politische Rechte 
berufen konne "· Jedoch gibt es nach wie 
vor Stimmen, die sich daftir aussprechen, 
dass weder das Recht auf Leben noch 
die Menschenwtirde einen vollstandigen 
Verzicht auf die Todesstrafe forderten 
"'· Denn, so wird aus dieser Perspektive 
argumentiert, die Interpretation von 
Menschenwtirde und menschenwtirdigen 
Strafen sei abhangig von sozialen und 
kulturellen Dynamiken und deshalb 
abhangig von einem Wandel, der es zu 
bestimmten Zeitpunkten durchaus als 
gerechtfertigt ansehen lassen konnte, die 
Todesstrafe wieder einzuftihren. Dies 
entspricht wiederum der Rechtsprechung 
des Bundesverfassungsgerichts zur 
Menschenwtirde, in der diese als 
historisch kontingent und keiner 
absoluten oder eindeutigen Auslegung 
zuganglich behandelt wird "'· 
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Verfassungsgerichte in anderen 
Weltregionen haben sich, mit der 
Ausnahme des Verfassungsgerichts 
Stidafrikas 40 im Prinzip zustimmend zur 
Todesstrafe geauBert ' 1. Dies gilt fur Asien 
wie fur die USA. Ein besonderer Diskurs 
zur Grausamkeit hat sich in den USA im 
Hinblick auf die Todesstrafe entwickelt. 
Am 13. Oktober 2006 wurde der wegen 
Mordes zum Tode verurteilte Angel Diaz 
,.- Human Rights Cllmrnittetc-: Judge\". Canada. Communi
cation No. S2~/1Q98, vom 5. August 2002 

"" t\:launz/Dtirig: Grundg:esetz Kommentar. Rdru. 31, Art. 
h•!. Mi..lnchen 2fl(I"J. 

..., BVerfGE 45. S. 18iff. 

.W Constitutional Court ot the Rerublic ot South Africa: 
State v. Makwany.me and Mchunu, Entscheidung vom 8. 
Juni 1995. 

.. Vgl. zu lndien Amnesty International lndiil .1nd Peo
ple's Uni1m fur Ci\·il Li~rti'-"S (Tamil Nadu & Puducherryl 
M.1v .2008 Lethal Lotterv: Tht" Death Penalty in lndi..t. 
A ~tudy llf Supreme Cl~urt judgments in dc~th penalt)· 
..:a*s Jll5ll-2()(lt.: www .• lmn~ty.org/enjll~rary/<l.'>SCt' 
ASA20/ 01.17/ 200fl /en/ f$d9-k7'3-16dc-11dd-84tc-:!-35-k~·Nh
tbe7/ a..-.a2tl(Xl7200Sen~.html: am 23. Februar 2010 hdt J~ 
(sUd) koreanische \'erfas.sungsgericht entschiedt>n. d.t$S die 
Todesstrafe mit dem in der \'erfassung enthaltenen Recht 
auf Leben vereinbar !'ei. 



in Florida exekutiert "· Die Hinrichtung 
dauerte 34 Minuten, ftihrte zum Vorwurf, 
Diaz sei zu Tode gefoltert worden und 
schlie!Siich zur zeitweiligen Aussetzung 

· der Exekutionen durch Giftinjektionen 
in Florida "· In der Entscheidung des 
OberstenGerichtshofszurgrundsatzlichen 
Vereinbarkeit von Exekutionen durch 
Giftinjektionen mit dem 8. Zusatz zur 
Verfassung_ der ein kurzes Moratorium 
vorausgegangen war, fand die Debatte 
einen (vorlaufigen) Abschluss 44 

Die Rechtsprechung amerikanischer 
Obergerichte stellt die Grausamkeit 
in Zusammenhange, die hergestellt 
werden durch von zivilisierten Standards 
gezogenen Grenzen, die Begriffe der 
Unmenschlichkeit und der Falter sowie 
das Leitkriterium der Menschenwiirde. 
In anderem Zusammenhang (Entzug 
der Staatsangehorigkeit und damit 
das Versetzen in einen Zustand der 
Staatenlosigkeit) spricht das Oberste 
Gerich! von einer Strafe , primitiver als 
Falter", da sie die vollstandige Zerstorung 
des sozialen Status einer Person mit sich 
bringe ,;_ 

Gerade die gerichtlichen 
Auseinandersetzungen urn die 
Vollstreckung der Todesstrafe in den 
USA bieten eine gute Moglichkeit, die 
Frage der Grausamkeit des Staates 
bzw. das Verbot der Grausamkeit in 
das Blickfeld zu nehmen. In diesen 
Auseinandersetzungen au!Sert sich das 
Problem, wie einerseits der ,Horror 
aus der Todesstrafe genommen werden 
kann", wahrend andererseits der durch 

'- / WW\\' .amnt""ty .org/ t"n/ re~innf U'XI/ rt:purt-21107 

,. Vg1. hil.•17u zusamm•:nfa..,scnd '->upr~!me Court of rlnrida, 
~-~,, SO..It.-23rn, J.ightbourn~: .,.., 8Jl] 'v1ao)llurrt 1. Nu\ •~mho·r 
:!UIJ7: lho-r....-Jvernor'!-. CommJ..,~inn <lll Admini~tration of l...t:
t.hal lnJt.--<:tion f-irl..dl Rt"port With Findin~'> ,md Rt:'Cnmnwn
dat.Jhib PR"'Knted to thl• Hnnnr.Jb]o· Charli•• Cri•;t_ (;o\·ernur 
uf Florid01. l. '.1..arz 2fXJ7. 

.. , '->uprf'llu• Court vi tho• L'nltt:d S!d(~-t.. ll.:~z.._• t'l ill. \'. f<.._,l.., 
(Jm"lml'Y.>U"Jf\l_·r. Kl:'ntuck•,- I.Jot"p.Jrl~nt of <._orn!dJon ..... 1'1 dl., 

n·rtwr.:n II.> trw <..,upt<'ITII' C•,urt ,,f Kl:'nhJo..~.y, Jh April. 20111'., 
i\,{) {J7-543':o' 

'- LS ':>upremt.: CJJurt, lrnp v Uulk'l>, 1'50 LIS KtJ O':'Yi) 
Yi6t'.'> 19-> 
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die Todesstrafe kommunizierte Schrecken 
(Abschreckung) erhalten bleibt "· Die 
Frage stellt sich allerdings nicht bloB im 
Zusammenhang mit der Todesstrafe, 
sondern im Kern bei jeder Strafe, die 
sich griindet auf die Zufiigung von 
Schmerzen und Leid, in der deutschen 
Variante auf die Zufiigung eines Obels, 
mit dem die Schuld ausgeglichen und 
vergolten wird 47 lnsoweit ist in der 
staatlichen Strafe immer auch eine 
(beabsichtigte) Grausamkeit enthalten "· 
Strafen, ohne grausam zu sein, erscheint 
demnach wenn nicht unmoglich ", 
so doch immer eine Gratwanderung. 

Das Verbot der grausamen Strafe ist 
in den USA im 8. Zusatz zur Verfassung 
enthalten. Der8. Verfassungszusatz wurde 
als Reaktion auf die Kriminalstrafen des 
17. und 18. Jahrhunderts geschaffen, 
wie verschiedene Urteile des Obersten 
Gerichtshofs ausfiihren. Der historische 
Ursprung soil aber nicht daran hindern, 
das Verbot flexibel und das hei!St 
dem jeweiligen gesellschaftlichen 
und kulturellen Entwicklungsstand 
entsprechend auszulegen 5<1. Mallstabe 
seien der Menschenwiirde und den 
allgemeinen Anschauungen der 
Offentlichkeitzu entnehmen. Die Methode 
der Todesstrafe wurde im Hinblick auf 
Grausamkeit aus unterschiedlichen 
Perspektiven thematisiert.ln einem Urteil, 
in dem es urn die Verfassungsma!Sigkeit 
des ,elektrischen Stu his" ging, fiihrte der 
Oberste Gerichtshof aus, dass eine Strafe 
dann grausam sei, wenn ihr Vollzug Folter 
oder hinaus gezogertes Sterben beinhalte, 
etwas was ,tiber das blolle Ausloschen 

"· Schaba-.. W.A.: Tht' Death l't·n<~ltv a~ Crud Puni.~hnwnt 
<mJ l'orture Capital Punishment Chalk·n~l.'d in the World s 
Cuurt-.. CJmbriJge 14'4h. c;, II 

,. Je·-t.:he·d .. 11.-11., We1~o..·nd. T: L•'hrhudl do•-: .;;trafrt•chl-.. 
,\ll~t'JJLI'iner l't•il. Berlin 1'Nh. S. 11 

"' Flando..•r..;, C: '-ih,mh.' and the Meaniro~ of Punishml·nt 
Ck·vd<~nd ~t.LI•• Lav Rt'VIl'l\ 5S(20U7J, S. 1-27 

•·· Ht~nJo•r ... (_ ,: ,_. .1. (I" 20117, S. ·I 

" Wil~o'f'•Oil \'. Ut.1h, 9<) U ...... Btl (1K7'J): WP('ffi'i 1'. Unill'd 
Stall•!>. 217 US. :w~. 171 {l'lltl); rrolp v. Dullo•o;, 1"ifo U.S. Nh, 
]OJ !I'J'lK) 
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eines Lebens hinausgehe" ". Es ging in 
diesem Fall urn einen Verurteilten, bei 
dem ein erster Versuch der Elektrokution 
nicht zum Erfolg gefOhrt hatte, und 
in dem (auch) argumentiert wurde, 
eine Wiederholung der Exekution 
sei als grausam einzustufen. In der 
Entscheidung, die die Exekution auf 
dem elektrischen Stuhl als nicht durch 
den 8. Zusatzartikel verbotene Strafe 
interpretierte, wurde darauf abgehoben, 
dass ein unvorhersehbares Ereignis, das 
zum Abbruch eines Exekutionsversuchs 
fOhrte, der sich daran anschlieBenden 
Hinrichtung kein Element von 
Grausamkeit hinzufOge. Denn darin liege 
keine Absicht, unnotige Schmerzen oder 
Qual zu verursachen. Die Grausamkeit, 
gegen die die Verfassung schiitzt, sei 
eine Grausamkeit, die in der Methode 
der Hinrichtung liege (und darauf 
ausgerichtet sei, unnotige Schmerzen 
zuzufogen) und nicht das Leiden, das 
notwendigerweise mit jeder Exekution 
verbunden sei. In der Folge verlagerte 
sich die juristische Auseinandersetzung 
auf die Frage der Vorhersehbarkeit und 
der Vermeidbarkeit des Risikos der 
Zufugung von erheblichen Schmerzen 
beim Vollzug der Todesstrafe durch die 
Giftspritze 52 Diese Auseinandersetzung 
hat zu tun mit der Verwendung von drei 
nacheinander intravenos zugefiihrten 
Mitteln: zunachst Thiopental. das 
als Schlaf- bzw. Narkosemittel 
Schmerzunempfindlichkeit zur Folge 
hat, sodann Pancuroniumbromid, 
das Muskellahmung und Ersticken 
durch Ausfall der Lungenfunktionen 
auslost sowie Kaliumchlorid, das in der 
gegebenen Dosis zu einem Herzstillstand 
fOhrt. Sowohl Pancuroniumbromid 
als auch Kaliumchlorid waren ohne 
vorherige Infusion von Thiopental -
dies ist nicht weiter umstritten - mit 
erheblichen Schmerzen bzw. einem 
Erstickungstod bei vollem Bewusstsein 

~· In rc Kerrunler, 13h U.S. -Btl (H\90), S. ·l4i; Gregg\'. Gcor
~i.l. 428 U.S. 153, 9o ~-Ct. 2ll(l9, 4-J L.Ed.2d ~59 (197o). 

\! Hill v. McDonou~h Uh S. Ct. 2096 (20llb). 
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verbunden. Besondere Bedeutung 
kommt dabei den Fragen zu, ob ein 
vorhersehbares Risiko unnOtiger 
Schmerzen deshalb besteht, wei! eben 
keine Arzte die Infusionen vomehmen 
und hieraus ein erhohtes Risiko nicht 
wirksamer Anwendung des Thiopentals 
folge, und ob das Hinrichtungsprotokoll 
die Prufung der Wirksamkeit des 
Narkosem.ittels vorsehen mOsse. Die 
weiter oben erwahnte Exekution des 
Angel Diaz hat den Verdacht unwirksamer 
Verabreichung von Thiopental ausgelbst, 
weil offensichtlich das Mittel wegen 
eines Fehlers des Personals subkutan 
injiziert wurde. Tatsachlich wurden das 
Hinrichtungsprotokoll in Florida in der 
Folge geandert und die Verpflichtung 
eingefOhrt, sofort nach Zufohrung 
des Narkosem.ittels festzustellen, 
dass tatsachlich Bewusstlosigkeit 
herbeigefuhrt worden ist. In den 
gerichtlichen Auseinandersetzungen kam 
es zu unterschiedlichen Beurteilungen 
der Frage, ob und inwieweit medizinisch 
geschultes Personal bei Exekutionen 
zur Verhinderung verfassungswidriger 
(grausamer) Totungen hinzugezogen 
werden muss und welche Konsequenzen 
aus der eine Teilnahme grundsatzlich 
ablehnenden Hal tung der amerikanischen 
Vereinigungen von Arzten und 
Krankenpflegem folgen sollten " und 
ob die Frage des Risikos der Zufugung 
(nicht beabsichtigter) Schmerzen fOr die 
Feststellung von Grausamkeit Oberhaupt 
relevant sein sollte "· 

'-' Zusamm~nl.a5S~nd Denm'. D. \\".: Thl' lethJ.I lnj~-tion 
Qu.1ndarv: Ho,.., Medicine H.!S Dismc1ntlttd the Death Pe~ 
alty. Furdh.1m Law Review :"6(2fl07). S. 4lt..12.'\; vgL die 
Entscheidung dt..>s Q_ Circuit Ct•urt, Morale-s L HickmAn, 
-13fl F. 3d Q::!o. ')31 (2000) fi.lr Kalifomi~::n, die offen,i.:htli.:h 
dazu fohrte, d.:~ss nach dt•m ver~eblichen \"ersuch. dit· 
Ant,rdnung.. nwi And.-.thl.-siskn die fkwu;;stt..)'Oig,kt•lt na..:h 
der \"er,lbreichung \'(lll Thk,pental fesh.tellt!n zu \.1!'-.··~n, zu 
erttlllt'n. in "-aliftlmit'n ~i~ ht'uh.• kt'ine Ext•kutiont•n mehr 
durch~dohrt worden si.nd. 

5-I Vt;l. hi~?rzu dio.> verschit"'..ienen abwcich.,nJen ~feinun
gcn in der Ent~heiJun~ Supreme c,•urt ot the Unih-d 
~tales, B..uc t"t .!.I. v. Rt.'t's, Commissil•ncr, ~entuck~· [lppart
menlllf Corrt."Ctions. et aL l""'rtiorilri to the Suprvn~ Crourt 
of t<.:entuds, ]h. April. 2UIJB. Ntl.ll7' -5--I:N. 



Der Diskurs zur Frage, inwieweit 
der Vollzug der Todesstrafe grausam 
ist, verweist somit in den USA auf die 
Methode der Exekution und ob sich 
in bestimmten Exekutionsprotokollen 
ein bewusst hingenommenes und 
vermeidbares Risiko von (ausgedehnten) 
Schmerzen und (wahrgenommenem) 
verzi\gertem Sterben realisiert. 
Vergleichbare Entwicklungen sind auch 
in der Rechtsprechung des Europaischen 
Gerichtshofs fiir Menschenrechte 
festzustellen. Fiir die Annahme von 
Grausamkeit wird manchmal ein 
subjektives Element von Absicht (der 
Zufiigung von Schmerzen oder Leid) 
verlangt "· Allerdings hat der Europaische 
Gerichtshof fiir Menschenrechte im Fall 
Soering auf eine objektive Analyse der 
Bedingungendes Lebens in derTodeszelle 
abgestellt ,._ Dabei maB der Gerichtshof 
dem Argument, die VerzBgerungen 
wiirden ja durch den Verurteilten selbst 
bewirkt, keine Bedeutung zu. Denn 
angesichts des drohenden Todes wird 
ein Mensch eben alles nutzen, was 
zur V erzBgerung des T odeseintritts 
geeignet ist. Das lange Warten auf die 
Exekution ist auch irn Zusammenhang 
mit den Beschwerdemechanismen 
des lntemationalen Pakts tiber 
Burgerliche und Politische Rechte, 
denjenigen der Amerikanischen 
Menschenrechtskonvention sowie in 
Entscheidungen des ,Privy Council" 
Gudicial Committee, Oberstes Gerich! 
fur eine Reihe Common Wealth Staaten, 
insbesondere in der Karibik) thematisiert 
worden''. 

Gemeinsam ist den rechtlichen 
Debatten in Nordamerika und in 
\, Schaba..,, W.A.: nw LJcath l'~ndlt\· a~ uud l'uni.,hml"nl 
and Tortur•~ Capital r•um.,hmer•t Challen~o;t:'d in Lht· Wurld ~ 
~~rto; Cambr1dge 1119f:. 

,.. ';X:.ering: v. -~ L:nited Kinjo;dom .Applio.::,·ttiun rJo. 
144~/~; \gl. hJ(of7..U auch lfudS~m, 1'.: D•Jt~ the fJc;~th Hvv. 
Phenmn~rw.m Violatt· a r•n!>ul'lt'J·~o Hum..Jn Righl'> undt·r 
Jutematiuual Law? Ewop.:~tn Journal uJ lntcrn.dtiun.~l lAw 
J 1 (2000). ~- ~3J..J:I56. 

J-i.M!'I"ZU Huod. R .. Hov~. C.: JltK..l~•.:i!!h Yt:.t~!l!.J Odnrd 
211 ... 
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Europa, dass die Todesstrafe nicht 
unter der Fragestellung der Verletzung 
des Rechts auf Leben (Art. 2 EMRK) 
oder der Menschenwtirde eri\rtert 
wird. Vielmehr ist es die Grausamkeit, 
die in der Vollstreckung liegt, die die 
menschenrechtlichen Diskurse zur 
Todesstrafe bislang beherrscht 58 

Die Todesstrafe wird dann 
als unverhaltnismaBiger staatlicher 
Eingriff in Grundrechte diskutiert. 
Das VerhaltnismaBigkeitsprinzip setzt 
staatliche Eingriffeeinemdreistufigen Test 
aus, der Geeignetheit, Erforderlichkeit 
und Verhaltnisma.Bigkeit im Engeren 
zu PrufmaBstaben macht. Thematisiert 
werden in diesem Zusammenhang die 
mit staatlicher Strafe verfolgten Ziele, die 
in dem Schutz zentraler Rechtsgtiter bzw. 
Interessen bestehen. Eine grundsatzliche 
Geeignetheit der Todesstrafe zum 
Lebensschutz kann sic her nicht bezweifelt 
werden. Die Erforderlichkeit dagegen ist 
offensichtlich nicht gegeben, denn die 
lebenslange Freihei tsstrafe ftihrtnach allen 
vorliegenden Erkenntnissen ebenfalls zur 
Pravention zuktinftiger Angriffe auf das 
Leben durch die verurteilte Person. 

1.2 Strafzumessung, Ermessen und 
absolute Strafandrohung 

Ein zweiter Diskurs bezieht sich 
auf die Zumessung der Strafe und die 
Frage, ftir welche Taten und Tater die 
Todesstrafe als schuldangemessene Strafe 
in Betracht gezogen werden darf. Der Tod 
stellt eine absolute und unwiderrufliche 
Strafe dar. Von daher sieht sich die 
Todesstrafe dem Problem ausgesetzt, 
welche Straftaten fur eine solche absolute 
Strafe vorgesehen werden d!irfen. Das 
Problem b.,steht insoweit darin, solche 
Taten zu identifizieren, diP einen Grad 
von Schwere aufweisen, die aile .tnderen 
Gesichtspunkte in der Bestimmung der 
Schuld des nters in den 1-Iinlerh'l'Und 

v. Nowak, U.N. Covt"nanl un Civil and r,olilic:.11 Rit;hts. 2. 
1\ufJ .. kdd 2UU5, ..,, 142 
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treten lassen mtissen. In der Geschichte 
der Todesstrafen politik ~uBerte sich dieses 
Problem in Europa in der bereits im 19. 
jahrhundert einsetzenden Beschrankung 
der T od esstrafe auf besond ers qual ifizierte 
vorsatzliche Totungsdelikte ". In den 
Minimumstandards der Vereinten 
Nationen wird zum Ausdruck gebracht, 
dasssichdieTodesstrafeaufdieschwersten 
Straftaten (vorsatzliche Straftaten mit 
Todesfolge oder anderen vergleichbar 
schweren Folgen) beschranken mtisse 
""· Allerdings wird in der Gesetzgebung 
von Staaten, die die Todesstrafe vorsehen 
und anwenden, deutlich, dass Ermessen 
und Beurteilungsspielraume immer 
vorhanden sind. 

Der Kontrolle von Ermessen in der 
Handhabung der Todesstrafe durch die 
Gerichte wird vor allem in den USA gro
Be Aufmerksamkeit gezollt. Hier geht es 
auch urn die Vorhersehbarkeit der Strafe 
sowie ihrer Vollstreckung und vor allem 
die Diskriminierung von Minderheiten 
und Randgruppen der Gesellschaft 61 • In 
Untersuchungen zur Anwendung der To
desstrafe wird aber immer wieder nach
gewiesen, dass die Todesstrafe lediglich 
fur einen kleinen Ausschnitt an Taten, 
ftir die die Todesstrafe prinzipiell in Be
tracht kame, verhangt wird. So wird aus 
den USA berichtet, dass zwischen 6 und 
15% der Angeklagten, die im Prinzip zum 
Tode hatten verurteilt werden konnen "2, 

tatsiichlich zum Tode verurteilt werden. 
Blickt man auf die Vollstreckung von To
desurteilen, so lasst sich eine Exekution 
pro 100 Faile beobachten, in denen die To
desstrafe hatte verhangt werden konnen 

"" Mikhlin, AS.: The Death Penalty in Russia. The Hague. 
London, Boston 1999, 

t(l Economic and Social Council; Safeguards guaranteeing 
protection of the rights of those facing the death penalty. 
1984/50. 

M Jacobs, D., Qian, Z.: Who Survives on Death Row? An 
Individual and Contextual Analysis. American Sociological 
Review 72(2007), 5. 610-632. 

6.l Baldus, D.C., Woodworth. G., Pulaski, Ch.R.: Equal Jus-
tice and the Death Penalty. Boston 1990, S. 235-237. 

2015 Nrl5(55) 

"'. Allerdings liegen einzelne Staaten der 
USA, in denen die Todesstrafe angedroht 
und verhangt wird, in ihrem Ver~ltnis 
zwischen der Anzahl von T odesurteilen 
und Exekutionen extrem auseinander. So 
wurden in Virginia zwischen 1977 und 
2007 148 Todesurteile verhangt und da
von 98 vollstreckt (0,66 Exekutionen pro 
Verurteilung); in Pennsylvania liegt das 
Verhaltnis demgegentiber bei 0,009 (345 
Todesurteile und 3 Exekutionen) 01 . Die 
Vollstreckung eines Todesurteils ist in 
den USA je nach Sichtweise vom Zufall 
oder von Willktir abhangig, eine systema
tische Selektion entlang des Kriteriums 
des ,schwersten Verbrechens" ist nicht 
zu beobachten 65 • Vergleichbare Informa
tion en sind ftir Russland vorhanden Dort 
ist im Jahr 1996 in 3% von Fallen des er
schwerten Mordes, ftir die die Todesstra
fe verhangt werden karm, ein Todesurteil 
ergangen "'· Daneben wird auf regionale 
Ungleichheiten in der Anwendung der 
Todesstrafe ", auf die Konzentration auf 
untere soziale Schichten sowie ihre Ab
hangigkeit vom Zugang zu effektiver 
Strafverteidigung hingewiesen 68• Beson
dere Bedeutung (auch ftir die Frage der 
abschreckenden Wirkung der Todesstra
fe) hat der Befund, dass die Todesrate in 
amerikanischen Todestrakten nur etwa 
doppelt so hoch Iiegt wie die auf Gewalt 
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b\ Vgl. Nake\1, B" Kenneth, A.H.: The Art>itrarin~ of the 
Death Penalty. Philadelphia 1987; Baldus, D.C., Wood· 
worth, G., Pulaski, C.A.: Arbitrariness and Di.scri.mi.nation 
in the Administration of the Death Penalty: A Challenge to 
State Supreme Courts. Stetson Law Review 1986, 5. 133-261. 

"' www .deathpenaltyinfo.org/ executions-death-sentence 

..s Karamouzis,S.T., Harper. D.W.: An Artificial Intelligence 
System Suggests Arbitrariness of Dedth Penalty. Interna
tional Journal of Law and Information Technology lbt2007), 
5. 1-7. 

• Mikhlin, AS.: The Death Penalty in Russia. The Hague, 
London.. Boston 1999, S. 67. 

<il Vgl. Amnesty International: Volksrepubli.k China. Bonn 
1996. s. 135. 

1111 Bright, St. 8.: Counsel for the Poor: The Death Sentence 
Not for the Worst Crime but for the Worst Lawver. The Yale 
Law joumal103(1994), 5. 1835-1883; Dieter. R.C.: With Jus
tice for Few: The Growing Crisis in Death Penalty Repre-
sentation. Death Penalty lnfonnati.on Center. Washington. 
October 1995; American Bar Association: Gideon's Broken 
Promise: American's Continuing Quest for Equal justice. A 
report on the American Bar Association's Hearing on the 
Right to Counsel in Criminal Proceedings. 2001 



und Unfiille zuriickzufiihrende Todesra
te fiir arnerikanische Manner insgesamt. 
Vermutlicher ist die Sterbequote in den 
Todestrakten gar geringer als die Sterbe
quote von Gewalttatem, die sich in Frei
heit (insbesondere auch von Personen, 
die sich in gewalttatigen Drogenmarkten 
bewegen)und nicht in einer Todeszelle 
befinden ' 9 • 

4.3 ]usti:irrtum und Todesstrafe 

Neuerdings komrnt dem Diskurs 
tiber Justizirrtiirner und Todesstrafe und 
darnit dem Risiko der Exekution Unschul
diger wieder besondere Bedeutung zu "· 
Dies ist teilweise auf die schnelle Entwick
lung und das Potenzial der DNA-Unter
suchung zuriickzufiihren 71 • Auch in Eu
ropa war dem Problem der Vollstreckung 
einer wegen eines Fehlurteils ergangenen 
Todesstrafe seit der Aufklarung groiSe 
Aufmerksarnkeit gewidrnet worden 72• 

Insbesondere in den parlamentarischen 
Debatten urn die Abschaffm g der Todes
strafe in England nahrn das Problem der 
Exekution Unschuldiger ein•'n prominen
ten Platz ein "· Die Ursachen fiir Fehlur
teile sind vielfaltig. )edoch diirften falsche 
Gestandnisse eine ebenso groiSe Rolle 
spielen wie fehlerhafte Zeugenaussagen 
oder die Manipulation von Beweismit
teln durch die Strafverfolgungsbehorden 

... Katz, L Levitt. S.D .. Shustorovich, E.: Prison Conditions, 
Capital Punishment and Deterrence. American Law & Eco
nomics Re.,.iew 5(2003J, 5. 318-343. 

"'' UI'\J\e'Ver, J.D., Cullen. F.T.: Executing the Innocent and 
Su.pport for Capital Punishment: Implications for Public 
Policy. CrimiJ\Qlogy and Public Policy 4(2005J, S. 3-38 

n Dieter, R.C.: A Crisis of Confidence: Americans' Doubts 
About t1v Death Penalty. A Death Penalty Information Cen· 
lei' Report. Washington '/rol, 5. 31. 

12 Bedau. H.A.: Bentham's Utilitarian Critique of the Death 
Penaltv. The Jouma1 of Criminal Law and Criminology 
74(tm). s. l<ID-1065. s. 10521. 

~~~~~;~=:~~~~hmx:;~~ 
ein iln jahr 1950 in Live-rpool vollab'eckteB Todesurtl"il im 
Jahr 2fXJ3 nach emer Wied2rautnahtrlfo wegen durch die Po-. 
liz.c!i un:liJerdrOckter ZeugenaWINgtm aufgehoben, IWWfl.bbc. 
m.ul./2/hi/uk.JirWt>/england/tneneyliick/29'78838.atm. 
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" Neuere Forschungen in den USA un
terstreichen das besondere Problem von 
Fehlurteilen. Zwischen 1977 und 1996 
wurden 5154 Zugange zu Todeszellen 
registriert. Aus dieser Gruppe wurden 
358 Personen exekutiert "· Zwischen 1977 
und 1997 wurden allerdings 75 zum Tode 
Verurteilte aus dem Gefangnis entlassen 
(nach bis zu 10 Jahren Aufenthalt in der 
Todeszelle), weil in Wiederaufnahrne
verfahren neue Beweisrnittel eingefiihrt 
werden konnten, die wenn nicht die Un
schuld belegten, so doch erhebliche Zwei
fel an der Schuld begriindeten 76• Darnit 
entfallt auf etwa 50 zurn Tode Verurteilte 
eine Person, die offensichtlich zu Unrecht 
zurn Tode verurteilt worden ist. 

4.4 Gl!lleralprdvention, Absclzreckung 
wzd die Todesstrafe 

Die abschreckende Wirkung der 
Todesstrafe ist vor allern in den USA in 
zahlreichen Untersuchungen erforscht 
worden 77• In diesem Zusamrnenhang 
wurden (und werden) auch andere 
Annahrnen zu Auswirkungen 
der Todesstrafe, wie beispw. die 
"Brutalisierungshypothese" (Exekutionen 
fiihren zu einem Anstieg von 
Totungsdelikten) ", die Abhangigkeit der 
WirkungvornAusrnaiSderMedienberichte 
"oder Verschiebungseffekte (Exekutionen 

-~ Bl?dau. H.A., Rade-let, M.L: Miscarriages of Justice in Po
l(>ntially Capital Cases. St.:mford Law Review 40(1987), S. 
21-179,5. 56ff. 

-, Bureau nf justice Statistics: Bulletin. Capital Punishment 
19%. Washington 1997.5.1-2. 

"' USA Today, Friday 13rd November 1998, S. 14A. 

n Zusammenfas~nd Albrecht, 1-f.-j.:Ge-neralpr~vention.ln: 
KaiSt>r, G. et a]. {Hrsg.): Kleines Kriminologi~hes W6rler
buch. 3. Aufl., Heidelberg 1993,5. 157-164. 

"' Bowers, W. J.; The cffed of execution.~ is brutalization, 
not deterrence. In: Haas, K.C., lnciardi. J.A. (Hrsg.): Capital 
punishment: Legal and social !;Cicnce approaches. Newbury 
Park 1988.5. 49-89; Bailey, W.C.: Deterrence, BrutaUzation, 
and the Death Penalty: Another Examination of Oklahoma's 
Return to Capital Punishment. Criminology 36(1998), S. 711-
736; Shepherd. J.M.: Deterrence versus Brutalization: Cap
ital Punishment·!! Differing lmpacl'l Among States. Michi
gan Law Review 104(2005), 5.:203-255. 

.,.. Phillips, D. D. (1980). The deterrent effect of capital pun
ishment: New evidence on an old controversy. American 
Journal of Sociology 86(1980), 5.139-148. 
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ftihren zu einem kurzfristigen 
Rtickgang der Totungskriminalitllt, 
der nach einigen Tagen/Wochen in 
einen Anstieg umschlagt) "' Dabei 
standen zunllchst Vergleiche zwischen 
Staaten ohne Todesstrafe und Staaten 
mit Todesstrafe im Vordergrund, aus 
denen die von Kriminologen weithin 
geteilte Schlussfolgerung gezogen 
wurde, dass es ftir die Entwicklung der 
Totungskriminalitat keinen Unterschied 
ausmache, ob die Todesstrafe ftir 
Mord angedroht wird oder nicht 81 • Als 
besonders einflussreich erwiesen sich in 
den 1970er Jahren Untersuchungen auf 
der Grundlage okonometrischer Analysen 
von Zeitreihendaten der Verhangung 
und Vollstreckung der Todesstrafe 
sowie der Totungsdelikte. Ehrlich, ein 
amerikanischer Okonom, schloss a us einer 
Untersuchung von Totungskriminalitat 
und Exekutionen im Zeitraum 1933 
- 1969, dass mit einer Exekution 7 bis 
8 Totungsdelikte verhindert werden 
konnten "· Re-analysen der von Ehrlich 
untersuchten Daten kamen allerdings 
zu dem Ergebnis, dass der von Ehrlich 
berichtete starke Zusammenhang dann 
verschwindet, wenn die letzten (5) Jahre 
aus der Zeitreihe herausgenommen 
werden (diese waren durch einen starken 
Anstieg der vorsatzlichen Totungsdelikte 
und durch einen drastischen Rtickgang 
der Exekutionen (kurz vor der Beginn 
des 1968 beginnenden und bis 1972 
reichenden Moratoriums) gekennzeichnet 
"· Allerdings werden okonometrische 
~"-' McFarland, S. G.: Is capit,11 punishment a shorHerm de
terrent to homicide? A studv of the effects of four recent 
American exe.:utions. Joum;l uf Criminal Law and Crimi
nology, 74(1983), S. 1014-103ll. 

" 1 Sellin, T.: C.1pital punishnwnt. Ne\\' York 1%i, 5. 138; 
:ws.-lmmenfilssend HOtld, R.: Th"-' Death Penaltv. A World-
Wide Perspecti\'('. Oxford 19<~6. S. l.Yll-11:!. · 

<:! Ehrlich, 1.: The Deterrent Effl..•,:t of Capital Punishment: 
A Question ,,f Life .md Death. American Economic Review 
65(1975), 5. 397-417; Ehrlich. 1.: Clpital Punishment and De
terrence: Some Further Thou~hts and AdditionaJ Evidenc~ 
Journ<~l of Political Economy S5(1477), 5. 74-RS. 

too.\ Bnwt·rs. W. )., Pi~rce, C.: The illusion of deternmce in 
lsa • .K Ehrlich"!> research on capit.ll punishment. )ale L1w 
journal, 85(1975), 5. 187-2~: Yunl..~r. J.: Is the death penaltv 
,1 det~rrent In homicide? Somt• time scril'S evidenc.:-. journ~l 

·of Behavioral Economics, 5( 147b). S. 1-32. 
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Analysen bis heute mit unler'!Chiedlichen 
Resultaten durchgeftihrt "· So wird aus 
einer Untersuchung der Periode 1977 -
1997 berichtet, dass mit einer Exekution 
5 Totungsdelikte verhindert worden und 
mit einer Umwandlung eines Todesurteil 
in eine Freiheitsstrafe 5 zusatzliche 
Totungsdelikte einhergingen ". Eine 
andere Untersuchung kommt zu dem 
Schluss, dass mit einer Exekution gar 
18 Totungsdelikte verhindert werden 
konnten ""· Die neueste Studie dieser 
Art wurde for Texas ebenfalls mit dem 
Ergebnis mess barer Abschreckungseffekte 
der Todesstrafe durchgeftihrt 8~. In einer 
zusammenfassenden Untersuchung 
zu abschreckenden und sichernden 
Effekten von Kriminalstrafen, die bereits 
1978 durch die amerikanische Nationale 
Akademie der Wissenschaften veranlasst 
wurde 88, wurde allerdings auf Mangel des 
okonomischen Untersuchungsansatzes 
hingewiesen ", die bis heute nicht 
ausgeraumt sind. 

Die rnangelnde Aussagekraft 
dieses Untersuchungsansatzes wird 
zurtickgeftihrt auf die geringen 
Fallzahlen von Todesurteilen und 

,... Zusammenfassend Weisberg , R.: The Death Penalty 
M~ts Social Science: Deterrence and Jury BehaYior Cnder 
N~w Scrutinv. Annual Review of Law ~d Social Sciences 
1(2005), s. Js'l-70. 

~' Mocan. H.N .. Gittings. R.K: Getting Off Death Row: 
Commuted Sentences and the Deterrent Flfect of Capital 
Punishment. JoumJ.I of law and E..:onomio; -lb(2003), S. 
-1-53--178, s. 453. 

"'' DezhNJ,hsh, H., Rubin, P.H., Shepherd, J,M.: 00es Cap
ital Punishment Have a Deterrent Effect? New Eviden..:e 
from Postmoratorium Panel Data. American Law and Eco
nomics 5(~003): 5. 3-l+-376, S. 3-14. 

" Lmd. KC, Teske, R.C, Zh~ng. H.: The Short-Tenn Ef
f('C"ts of E ... ~utions on Homicides: Deterwnce, Oisplace
mti'nt, Or Both? Criminology 47(2009). 5. 1009-100, mit dem 
Hinweis, pro Exekution wilrden in T ~).as 2.5 TOtungsdelikte 
verhindert; allerdings wird auf eine :reitliche Verlagerung 
hing~wi~St-n, die sich nao.:h 12 Monaten noch in der \'erhin
dcrung von 0,5 Tl~tunb'"Sdclil..ten pro E'\ekution lulkre. 

..,. Blumstein. A. u. <1.: Deterrence and Incapacitation: E:sb.
mating the Efft'("ts ot Criminal Sanctions on Crime Rates. 
National Acddemy o{Scien-.:t.>s, Wa..sh.in~t ... m197$. 

"" Klein, LR. u. a.: The Deterrent Effect llf Capital Purush
ment: An ASSt.>ssn\E'llt ot the Estimdtes. ln: Blumstein, A. u. 
a. (Hrsg.); Dererrence and Incapacitation: Estimating ttw 
Effects of Criminal Sanctions on Crime- Rates. Washington 
1978. s. 33~. 



Exekutionen sowie extreme Verteilungen, 
die dadurch bedingt sind, dass sich 
Exekutionen nach der Wiederaufnahme 
von Hinrichtungen im Jahr 1977 auf 
Texas und wenige andere Bundesstaaten 
konzentrieren "'· Ferner werden solche 
Bedingungen nicht einbezogen, die die 
Entwicklung der Totungsdelikte erklaren 
kOnnten und vor allem mangel! es an 
der Erfassung der mOglicherweise auf 
die lebenslange Freiheitsstrafe ohne 
EntlassungsmOglichkeit zurilckgehenden 
Effekte •'-

Jedoch haben sich die aus 
Okonomischen Untersuchungen der oben 
dargestellten Art abgeleiteten Ergebnisse 
in Form eines Verhaltnisses von 
Exekutionen zu geretteten Menschenleben 
vor allem in Medien, Politik und 
Offentlichkeit als wirksam erwiesen. Sie 
waren Gegenstand parlamentarischer 
AnhOrungen im Zusammenhang mit 
Oberlegungen, die Todesstrafe wieder 
einzuftihren "·Die hieraus r ,;ultierenden 
Debatten ahneln den Disku rsen, die sich 
urn die so genannte ,R•!ttungsfolter" 
und den Abschuss von Flugzeugen, der 
ihren Einsatz als Bombe verhindem soli, 

.., Donohue. J.J., Wolters, f.; The Death Penalty: No E'•idcnc~ 
for D~nence. The !krkelcv Electronic rr~S. April 21ll'll'l, S. 
1-fJ. . 

91 Fagan. ).: Death and OeterTencc Redux: Science. I. aw and 
Uu~ Rea~rting on C..apiwl l'unishmt-nl. Ohin Stall' Jo ur
no~! CJf Criminal Law -\(20'16). S. 2SS-321l. 5. 269ff 

"l Fagan. J.: CkteTTt:ncc .md tht: Death Pe nalty: A Critical 
Review of New Evidencl'. T'-'Stimon)· to tho:< New York 
StaW Ahsembl~· Standing C(Jmmitlt .. "l.' on Codt>S. A:;sembly 
Standing Commit~ on Judiciary and As~mbh· Standing 
ComrrUnl•(• on Corn."t:ti•..n. H•:aringo; on the futur~.• uf C.:. r
ita! f'uni .. hmcnt in lhl· ~lah: "f Nt.•w Y.-.rl... 21. J.mu.tr 21JfJ~: 

fagan, J: Pubhc Po)lic:-· Chtoico..··· o..m D~lt:rrennt .mJ thl· OC'at_h 
Pt'f\alh·: A Critical Revil'w o..ll ~ew [\·idl'nn~. Testim .. nv he
fort: t.h.: Joint C:ommittt:o: nn the JuJit:i .. n · uf thl' ~ct:o~(hu
~ lk-gi.<.latwt' on fivu<;t,- 1\ill 11\.'\4. ",\n Ac.t fll'in:-t.Jtin~ 
Upiu.l l'un.i..,hmo:·nl in thl• Lumm•mwo•alth'-, H . Juli. 2110'>; 
Rubin. P.H.:Stati.;tica/ E-.·ido..•n(o''.>n C.apit.all'uni..,hml'nt and 
tho:-0...-tt.-rrL'TI£~~" nf linmidd•!. \\'ritto:n Tl-''>limnll\' for lht' ~~n
ab~ Judidan· CommH-t~.> ••n tho• Con.-.titutinn. C'i\'il Ki~ht-.. 

.ilnJ Prup:rty RighL"' Afl<tnl.a, 1. h •bru,u. 2f)fl6; Muhlhau•;•:n. 
0.: ·n..-l.)(:<tth l'o!t~lt .. · CK-t(•r. Crirr....- .md ~\'l-'" J.i~··~- Tt.• .... ti 
morn d&·Hvere<t un J~rv.· 27. ~)17, hd"on· lht• Sut-w: .. mmith_,._. 
nn th.·('nrtslitutJUn. (:1\- il Ri~h. and l 'tuf"'tt)· Ri~hb ut tht~ 
Cr,mrnitta- "" th.: JuJk~n· of tht- IJnitffl:t C..Utt.-. ~'1\ilh•. 
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in den letzten Jahren entwickelt haben "· 
Abschreckung und die damit verbundene 
Verhinderung von TOtungsdelikten 
werden gegen die TOtung eines 
schuldigen Straftaters zur Abwagung 
gebracht "', so wie die durch Tortur eines 
Tatverdachtigen abgepresste Information 
gegen das Leben eines Entftihrungsopfers 
oder die Bedrohung Tausender durch 
Massenvernichtungswaffen abgewogen 
wird. Ein utilitaristisches Argument 
schlupft in einen moralischen Mantel 
und diese Moral erhebt die TOtung eines 
Menschen dann zur staatlichen Pflicht, 
wenn das Unterlassen dieser TOtung 
den Tod von unschuldigen Personen 
bedeuten wiirde. Entwaffnend ist freilich 
nicht die simple Abwagung von Tortur 
gegen Leben oder eines einzelnen Lebens 
gegen das Leben Vieler (Unschuldiger). 
Entwaffnend ist vor allem der Umgang 
mit der dahinter stehenden Empirie, 
den Daten und den Unsicherheiten, die 
damit verbunden sind. lmmerhin geht 
es urn Aussagen auf der Grundlage 
der statistischen lnstrumente und 
der Modelle einer Disziplin, die nicht 
dazu in der Lage ist, den Kurs des US
Dollars genau vorherzusagen; fur den 
Fall einer Exekution aber in der Lage 
sein will, zu prognostizieren, dass 
eine einzige Exekution wahlweise 5, 7 
oder 18 Morde innerhalb eines Jahres 
verhindem kann. Nun kann man 
auf der Grundlage derselben Daten 
natiirlich auch vorhersagen, dass durch 
die Nichtexekution von Verurteilten in 
solchen Staaten, in denen die Todesstrafe 

.,. lkowdom. M : The Dark Art o f lnto..·rro,;ati~•n. Tho:.• Atlo10· 
tk Munthly. Okto~r 20113; llrug~~:r. \\'.: P. rl do..•r St.1.11 
o:IUsnahmsw~i!A' f~_oltt-rn! Dl'r .:,l.lo11 35(14'=J6). S. 1>7-W; j.lhn. 
M.: C ute h•ltt-r- ~:hlt.'\:hlo..' f..ohcr? Str;,f., ,.,.,f,lo.;sun~$- unJ 
villl..l'rrl't:htli•:h'-· Anrnl'rkun)o;o..·n zum 13l'~riff ,. f'ulll.-f' im 
O:,p;onnungsfdd vun l'r.'1v~·nti"ro unJ l~~.·pn.•-;!-i• •n. "-rilisdw 
'/il·rh•ljo1hrt.~:..:hri fl lOr Go•so•lt.~-;,•hun)o; unJ Ho!l."htswiss..•n
s.-::h.alt K7(21JU-IJ, ~- 24-49; l<rl.'tU.t:'r. 1\.: l nr Nl•l c in hio;;-.. 
<" ht·n h1lt..-r? [li..;lus~iun um 1\usn,\hml-'n n•rn al:os.,lnlt•u 
fnlf,_.,,_.l'rt-o•l ;miJ .. ..;I i,·h pi•lil"•;·rlicl•o..•r ~ l(,.ltun~sfollo_.r··. In: 
N•t...:hh·. l'. (l· lls~-:.t: fll'ti UIIJ.;o.;fultt•r im mud .. rnl•n l~l .. :hhsi,J· 
.11 ? l:in<.' \'PrQrlung. H·~<·hum 21Mtc;, S. :-t::.-JQ_ 

.,, Sunsll'in. C.k .. Vl•rmo~ul._., A.: Is (.';,p il<~ ll 'uni~hm.·nl M"r· 
all) l<•"l'•irl·J? 1\d!>. Omi.;si''""· ,,noJ Lilt•· Lifc Tr.td,·nft~. 
~tc~nl•·rd l.o1w ko..•\ it•w 5,14(2(11)-:,J, S. 'l111-7;u. 
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fOr Mord eben nicht vorhergesehen 
ist, ebenso gut dieselbe Anzahl von 
Morden verhindert werden kann "'· 
Auch im Zusammenhang mit einem 
anderen sensiblen Thema, dem Recht 
auf Besitz und das Mitsichfiihren von 
Schusswaffen ki:\nnen vergleichbare 
Auseinandersetzungen beobachtet 
werden%. 

Die Debatten zur abschreckenden 
Wirkung der Todesstrafe sind aus 
Oberlegungen intuitiver Plausibilitat 
von Entwicklungen und Verteilungen, 
die in dem Typ von Forschung von 
Sellin und anderen vorgeherrscht hat 
97, iibergegangen in die Diskussion von 
Detailproblemen der Mathematik sowie 
der Spezifizierung von Modellen und 
deren statistischer Oberpriifung. Gerade 
die intuitive Plausibilitat, die sich aus 
Vergleichen ergibt, zeigt allerdings 
immer noch, dass es in den USA wenig 
iiberzeugend erscheint, angesichts der 
Praktiken eine abschreckende Wirkung 
der Todesstrafe zu erwarten. Denn 
die Exekutionswahrscheinlichkeit von 
mannlichen Insassen der Todestrakte 
liegt - wie weiter oben bereits 
ausgefiihrt nur etwa doppelt so 
hoch wie die Wahrscheinlichkeit fiir 
Manner, auBerhalb des Gefangnisses an 
Unfallen oder Gewalt zu sterben. Die 
Mortalitatsziffern sind demgegeniiber 
deutlich erhoht, und sehr wahrscheinlich 
hi:\her als die von Todeszelleninsassen, 
bei Mitgliedern aktiver Gangs oder im 
StraBendrogenhandel '''. 

<>s MaiL-s. M.: Ot•ath Penalty cmd Deterrence: The L--.sl Word. 
Center l•n Ju\·cnilc and C~iminal Ju~ticc. April 20liB, www. 
cjcj.or~. 

"" Brunars. S.C., Loti, J.R.: Crimhul Deterrence. Geograph
ic Spillover.,, and the Right to Curv CtlllCl'ah.•d Hi.lndguns. 
The Amcrkan Ecl•numk Revie\\" -'\?1(1\NX), S. 475-l79: fk7ll
b.:~khsh, H .. f~ubin, r.H.: lhrt"S 'S.L\'ed or Lives Lost? The Ef
fects of Concealed-Handgun Lnv:-. .:•n Crime. The Americ.1n 
Ecl•nnmk Rcdl'w HR(19()8), 5. o.lh.'-i-17-L 

··~ Sdlin, T.: llw dcdth penalty. l'hil.1ddphi.l llJI:lQ. 

"" Kat.£, L.. Levitt. S.D., ShustortJVio.;h, E.: Prison Conditions. 
Capit,ll Punishment, and Oetl.'rrence. American Law and 
Ewnnmics Rc-vit"W 5(2003), S. :l!K-343. 'S. 31Qf. 
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Die Beweislast ftir einen 
abschreckenden Effekt der Todesstrafe 
obliegt dem Staat, der die Todes,.trafe 
einfiihrt oder aufrecht erhalt '". Zwar 
ist nicht damit zu rechnen, dass die 
Debatten iiber abschreckende Effekte der 
Todesstrafe in naher ( oder auch ferner) 
Zukunft abgeschlossen werden kOnnten. 
Doch gibt es keine plausiblen Hinweise 
darauf, dass ein abschreckender Effekt 
tatsachlich iiberzeugend nachgewiesen 
werden konnte w•.Jnsoweit lass! sich aber 
aus generalpraventiven Begriindungen 
keine tragfahige Basis fiir die Todesstrafe 
ableiten. 
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4.5 
Todesstrafe 

Offmtliche Meinung und 

Die eingangs angesprochenen, eher 
ablehnenden Reaktionen im Parlament 
auf die Ankiindigung des Prasidenten 
der Mongolei zur Abschaffung der 
Todesstrafe beruhen wohl auch auf 
der AuffassL ng_ dass die Bevolkerung 
die Todessl.rafe ganz iiberwiegend 
unterstiitzt. Die offentliche Meinung wird 
auch in anderen Landern als Begriindung 
fiir die Beibehaltung der Todesstrafe 
herangezogen 101 Die Begriindung stiitzt 
sich auf die positive Generalpravention 
und damit auf die Oberlegung_ dass 
die Offentliche Meinung aus Grunden 
der Bewahrung der Rechtstreue der 
Bevolkerung und zur Erhaltung des 

'"" Grahl-Mad.~en, A.: The Death Penaln.·. The Moral, Ethical, 
and Human Rights Dimensions: The. Human Righb. Per
~pt.>etive. Revue lntem,1tionale de Dwit Penal. Ld Peine de 
Mort. The Dt:-ath Penal tv. Travaux de Ia Conferen..:E' lntema
tionale tenue a 1· lnstirutsuperieur lntem.ltional Je Scier..."e-5 
Criminellt.-s Syracu~- Italie. 17 au ::!2 Oldi ]qgg. 58(1Q87), S 
567-582. s. 57Q. 

Jtn Vgl. hierzu ,1uch Chan, j., o,Je\·. 0.: The detem:-nt effe..:t 
o( .:apital punishment: A review ~f the rt."SeMch e\·id.ence. 
Crime and Justice Bulletin. Contemporary L::.su~ in Crime 
and Justi.x~. NSW Bureau oi Crime Statbtk"";; and R~arch. 
Oktober ~1)(1..1. 

1" 1 Vgl. bdspw. illr Chin,\ Hu Yun T eng: On the ~)(oath Pt!n· 
ally .:at tht' Turning oi tht:' Ct:"nturr. In: Nowak, M., Xin, C 
(HI'!>~;.): Ell-Cin.t Hum.m Rights ·Dialu~ut:'. PtoCt.'t.•dings ~)! 
lht· ~\md Ell-China Lt!~al E.xpt>rt Sto-minar hel~i in Beijin~ 
on J'l,md 20 October 1998. Wien .:!OC\1, S. 88-'JI4, S. 93; Scha
bas, W.A.: Public opinion and the death p:?nalty. rn: Hodgk
inson, P. (Hrsg.): C.mit.ll Punishnumt. Stratea;ies for Aboli
tion. Cambridge 2004, S. 3lJ9..3...' I. 



Vertrauens in Strafrecht und Strafjustiz 
berticksichtigt werden mtisse. In diesem 
Zusammenhang konnen mehrere Fragen 
aufgeworfen werden. Zunachst sind 
namlich Einstellungen zur Todesstrafe 
von einer Vielzahl von Bedingungen 
abhangig und offensichtlich nicht stabil. 
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Periode kennzeichnenden sozialen und 
politischen Wandel zusammenhangen. 
Erst tiber einen langeren Zeitraum ergibt 
sich demnach eine deutliche Mehrheit 
gegen die Todesstrafe und damit eine 
grundsatzliche Obereinstimmung mit 
dem durch den Gesetzgeber eingeleiteten 
Wandel. Auch in Russland zeigen 
sich entsprechende Veranderungen in 
der offentlichen Meinung. Nach einer 
Umfrage des Yury Levada Analytical 
Center sind heute 37 % der Bevolkerung 
der Auffassung, dass die Todesstrafe 
wieder eingeftihrt werden sollte; im Jahr 
2000 waren noch 54% dieser Meinung~ 

.~ .. T~irr.DeusdilaDdi:DZeiMrtad' 

So ist aus empirischen Untersuchungen 
bekannt, dass die Zustimmung zur 
Todesstrafe sinkt, wenn die Alternative 
, lebenslange Freiheitsstrafe ohne 
Entlassungsmoglichkeit" angeboten 
wird '0' Andererseits nimmt die 
Zustimmung zur Todesstrafe zu, 
wenn die Frage im Zusammenhang 
mit Mord und nicht abstrakt gestellt 
wird. Die Einstellungen gegentiber der 80 

Todesstrafe hangen jedenfalls auch mit 70 f-====-------~-------1 
der Schulbildung zusammen, denn mit ,. HI"'":;;;.,"',.;;;;,_-· __ ·-_· -----~--------! 
hoherer Schulbildung sinkt der Anteil so .., 
der Befiirworter der Todesstrafe. Die 40 H -'---""'-'"'-- -. -.--~ -------! 
Unterstiitzung fiir die Todesstrafe ist dann ,. H--------¥-\,.!..>:.J::.J..,_ ____ /f-----1 
tiber die Zeit hinweg Veranderungen 20 H--'------_,;. ___ ._,._-'--~ 
ausgesetzt. So lasst sich in Deutschland 10 H------~--'---------1 
(wie auch in anderen .,uropaischen 
Land em) beobachten, dass d ie Todesstrafe 
irn Zeitraurn nach ihrer Ab ;chaffung im 
}ahr 1949 tiber einen langeren Zeitraum 
deutlich an Zustimmung verliert 103• 

War im Jahr 1949 zum Zeitpunkt der 
Abschaffung der Todesstrafe nach 
dem lnkrafttreten des Grundgesetzes 
noch eine Mehrheit der deutschen 
Bevolkerung fiir die Todesstrafe, so sind 
es 50 jahre spater nur noch 23%, die sich 
fiir die Todesstrafe aussprechen. Der 
Umschwung der offentlichen Meinung 
(eine Mehrheit lehnt die Todesstrafe 
ab) setzt gegen Ende der 1960er jahre 
ein '"' und dtirfte mit dem diese 
t.:c Vgl. hier-Lu und fOr die, USA ~rt"its Richard C. 0 .: Sen
tencing fo r Uk Americans Embrace AJtc matives to the 
De.ath Penal!\·. Death l'enaltv Information Cenh!r. W3sh
ington. Aprii 1993; Death 'r (.o'nalty lnfonnation Center: 
The Death Penalty in 2010. Yea.r End Kcport. Washington, 
De.z.krnhl:!r 2010, S. 1; fur China s il!he Obcrwittler, D .. Shcn
ghui, Qi: Public Opinion on the Death Penalty in China. 
fTeiburg 2009, S. 15. 

\~ IUNband, K.-H .: Sankt.ionsvt-rlan~n im Wandel. Di'-' 
F.instelJung zur Todes:.iu fe in der Bund('Sr(.'publik Dl'UIS<h· 
IMld 6t'it ) 9';(). MJ!wr lA.·i!Sfhrjft fOr Suziolugk und Sozi.J!
~ 32(1980), ~. 53S-558. 

* R.:ubbnd, K.-J·i.: a. a . 0 ., 1980, c;, 342. 
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Aus einer kriminalpolitischen Pers
pektive ergibt sich schlieillich die Frage, 
ob die offentliche Meinung zur Todesstra
fe fiir den Gesetzgeber iiberhaupt eine 
entscheidende Rolle spielen darf. Zwar 
sind Kriminalstrafen im Hinblick auf ihre 
generalpraventive Wirksamkeit auf die 
Unterstiitzung durch die Gesellschaft an
gewiesen. Denn ohne offentliche Akzep
tanz ist die Legitimitat der Strafe bedroht. 
Allerdings ergeben sich Begrenzungen 
durch nicht verftigbare Menschenrechte 
einerseits sowie durch eine Vermittlungs· 
funktion der Parlamente andererseits. 
}edenfalls in den verschiedenen Formen 
reprasenta tiver Demokratie erfiillen po
litische Parteien auch die Funktion von 
Schrittmachern der (jffentlichen Meinung 
und bestimmen die politische Agenda. 

www .angus-rcid.C(•rn/ J'l'll:;jvit.'w I fewt!r _rus~i<~ns_ 

would . re-;lflr(;' _de.11h~ JX'"""Y I 
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Die deutlichen Hinweise darauf, class 
die offentliche Meinung gegenUber der 
Todesstrafe inkonsistent, fUr kurzfristige 
Schwankungen anflillig und in hohem 
Malle wandlungsflihig ist ""', unterstrei
chen die Bedeutung, die politischen Eliten 
in der Formung der offentlichen Meinung 
und im Prozess der Abschaffung der To
desstrafe eigen ist "q· Die Forschungen 
belegen seit Ianger Zeit, class sich eine in
formierte und vor verschiedene Altemati
ven gestellte offentliche Meinung anders 
liul.lert als die lediglich mit der Frage .,Fiir 
oder gegen die Todesstrafe" konfrontierte 
offentliche Meinung. Denn bei den glei
chermal.len zur Verfi.lgung stehenden Op
tionen ., Todesstrafe" ., Lebenslange Frei
heitsstrafe ohne Entlassungsmoglichkeit 
mit zuslitzlicher Wiedergutrnachung", 
Lebenslange Freiheitsstrafe ohne Entlas
sungsmoglichkeit" und Lebenslange Frei
heitsstrafe mit Entlassungsmoglichkeit" 
entscheiden sich in den USA nur noch 33% 
fiir die Todesstrafe "'", wlihrend etwa zwei 
Drittel sich fi.lr die Todesstrafe ausspre
chen, wenn allein die Frage .,Dafiir oder 
dagegen" gestellt wird 109• Die Abschaf
fung der Todesstrafe - auch angesichts 
einer die Todesstrafe stiitzenden offentli
chen Meinung -hat politischen Eli ten und 
politischen Parteien bislang langfristig 
jedenfalls nicht geschadet. Vielmehr kann 
die politische Elite eine FUhrungsrolle 
iibernehmen, denn tiber langere Perioden 
wird sich nach den bisherigen Feststel
lungen die offentliche Meinung lindem 
und der politischen Entscheidung fi.lr die 
..... Zimring, F.E .. Hawkins. G.: The Path Toward the AI> 
olition of Capital Punishment in the Industrial West. 
Crahi-Madscn, A.: The Death Penalty, The Moral. Ethical. 
and 1-lum.an Rights Dim~sions: The Human Rights Per
specti\·e. Revue lntemationa.lc de Droit Penal. La Peine d~ 
Mort. The Death Penaltv. Tra\\lU'Io; de Ia Conference lntema
tionale tenue a I lnstituf Supcrit~UT lntern.llitmal de Sciences 
Criminelh.>s Syracuse- ltalie. 17 au 22 mai 1988. 58t1987), S. 
669-688, s. b80. 

1''" Zimring, F., Hawkins, G.: C.tpital Punishment and the 
American Agenda. Cambridge I ~Rb; f...ellt•v. f.. Braithwaite, 
j.: Public Opinion and the Death Penalty in ·Australia Justice 
Quartet!)· 7(1990). S. 529- 56..1.. 
1'11 Dl•ath Penalty lnformatitm Cl~ntcr: The Death Penalty 
2010. 'Year End Report. Washington 2010. S. 1. 

•••• Gallup. In U.S .. 64% Support Oltath Penalty in C.tses of 
Murder, 8. November 2010. · 
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faktische oder formliche Abschaffung der 
Todesstrafe anpassen 110• Dies entspricht 
dem Forschungsstand zu Zusammenhiln
gen zwischen I<riminalpolitik und Offent
licher Meinung im Allgemeinen. Denn es 
sind die I<riminalpolitiker, die die Agen
da der Kriminalpolitik und damit die 
offentliche Meinung und die offentliche 
Sensibilitlit (fi.lr bestimmte politische The
men) jedenfalls mitbestimmen 111 • 

5. Schlussfolgerungen 

Die Abschaffung der Todesstrafe hat 
sich in Europa Ober einen Zeitraum von 
einem halben Jahrhundert vollzogen. Fiir 
die Abschaffung der T odesstrafe spiel ten 
in den einzelnen Llindem verschiedene 
Faktoren eine Rolle. Von besonderer 
Bedeutung waren hier aber entweder 
scharfe Brliche in den politischen 
Entwicklungen, die insbesondere durch 
das Ende des Zweiten Weltkriegs, den 
Obergang von autoritliren Regimen zu 
Demokratien und den sozio-politischen 
Umbruch in den Llindem Mittel- und 
Osteuropas markiert waren. Die Politik 
der Abschaffung wurde durch eine klare 
Haltung des Europarats unterstiitzt, 
die zur Ratifizierung von zwei 
Zusatzprotokollen zur Europli.ischen 
Menschenrechtskonvention fiihrte, mit 
denen die Todesstrafe in Friedens- und 
I<riegszeiten in Europa beseitigt wurde. 
Auch die Europliische Union hat sich 
mit einer eindeutigen Politik von der 
Todesstrafe distanziert. Es ist damit vor 
allem die Staatenpraxis und das heiSt 
die Kriminalpolitik der europli.ischen 
Llinder, die in Europa (auch gegen die 
offentliche Meinung) fiir die Abschaffung 
der Todesstrafe sorgte. Die offentliche 
Meinung hat sich ganz iiberwiegend 
an die politischen Entscheidungen und 
die die Politik der Abolition tragenden 
Oberzeugungen angepasst. 

110 l-lierzu K.elley.J., Braithwaite. J.: a. a. 0 .. 19QO. 
111 Be.::keH, K..: Making Crime Pay: Law anJ. Order in Con
temporary Americ.Jn Politics. Oxford 1997; Beckett, K.: 
Political Preoccupation with Crime. Chren:rowdt:d Times 
8(1997).5.1.8-11. 
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THE ADMINISTRATIVE COURT OF MONGOLIA AS A 
PROTECTOR OF HUMAN RIGHTS 

Enienetsogt.A. (Ph.D). Associate Professor. 
Public Law Department, School of Law. 

National University of Mongolia 

On the occasion of the 11'" 
anniversary of the Administrative Court 
of Mongolia, making an assessment and 
evaluation of the court's nature and its 
activity is a matter of great significance, 
both in terms of science and practice. 
The Administrative Court of Mongolia was 
the first court in Asia established in the 
Romano-Germanic tradition. In Mongolia, 
each sub-national unit (21 provinces) 
includes a first instance administrative 
court. There is a single appellate court 
operating in Ulaanbaatar, t:1e capital of 
Mongolia, which hears all .1ppeals from 
these first instance court• .. From th1s 
appellate court, cases may be appealed 
to the Supreme Court of Mongolia where 
they will be heard in its administrative 
chamber. The establishment of an 
independent administrative court system 
in Mongolia represented a radical change 
in the structure of the Mongolian judiciary, 
and it has since come to exemplify the 
exercise of judicial power in Mongolian. 

Purpose of the Administrative 
Courts of Mongolia 

The administrative courts of Mongolia 
serves as a pillar of the rule of law and 
exercises control over the executive 
branch of the Mongolian state. 

Many years of domination by 
the communist totalitarian reg1me 1n 
Mongolia had obstructed human rights 
and freedoms. The main result of the 
Democratic Revolution of 1990 in 
Mongolia was a new Constitution that 

47 

became the basis to foster human rights 
and freedoms'. 

Article 19.1 of the new constitution 
states that "The State shall be responsible 
to the citizens for the creation of ... 
guarantees for ensuring human rights 
and freedoms, to fight against violation 
of human rights and freedoms and to 
restore infringed rights" and also Article 
48.1 states that "Specialized courts 
such as administrative courts may 
be formed". On this basis, the legal 
grounds for the formation of a new and 
independent administrative cases court 
was established. 

In accordance with the Law 
of Mongolia on the Procedure for 
Administrative Cases2002, Article 1.1 
declares the purpose of the law that 
"to regulate the relations connected 
with preliminary decision making on 
administrative cases according to the 
complaints and claims submitted by 
citizens and legal entities who have 
considered an administrative act as 
illegal in order to protect their infringed 
rights, and with the proceedings of 
administrative cases in the Administrative 
Cases Courts"'. On this basis, the court is 
dedicated to secure and protect the rights 
and freedoms of citizens and legal entities 
from illegal administrative acts and 
unlawful actions of public administrative 
bodies. 

The previous totalitarian regime's 
public administration willfully engaged in 
bureaucratic practices that encouraged 
the use of the executive power to breach 
the rights and freedoms of citizens and 
legal entities, engaging in various illegal 

·Constitution of Mongolia, www.legahnlo.mn 

' Law of Mongolia on procedure for Administrative caRe 
WNW legal info mn 
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acts. Remnants of this systematic abuse 
continue today. 

Considering the 20 years of 
totalitarian rule. it is evident that public 
administrative bodies are likely to continue 
breaches of citizens' lawful rights and flout 
the rule of law. 

Therefore. the goal of the 
Administrative Court is to convince 
administrative bodies to issue only 
lawful administrative acts and to define 
the methods of issuing those acts. 
This is the nature and main purpose of 
the Administrative Court in Mongolia. 
However, the fundamental principle of 
the Administrative Court of Mongolia is to 
protect the subjective rights of individuals. 

For administrative proceedings, the 
plaintiff must be a citizen' (that is, a citizen 
of Mongolia, a foreign citizen or a stateless 
person), and legal entity' (private and 
public law) and the defendant must be a 
public administrative body'- Citizens and 
non-government legal entities cannot be a 
defendant in an administrative proceeding. 
Claims in administrative proceedings must 
complain of a specific administrative act'. 
The legal definition of an 'administrative 
act' can be considered 'classical' however, 
the definition is perhaps unusually broad, 
covering the features of a legal act, an 
actual omission and a real act'. Acting 
on this basis. the Administrative Court of 
Mongolia has great scope to protect the 
subjective rights of individuals. 

Potential of Legal Protection to 
the Plaintiff 

In order to fulfill the individual's right 
to bring a case before the administrative 
courts, the minimum requirement to a 
claim is stipulated in the law. A claim must 
indicate the name of the administrative 
'Law of Mongolia on procedure for Administrative case Law 
. §3.1.3 

~Ibid., §12.1 

~Ibid., §4.1 
11 A.Erdenetsogl, "Administrative Procedural Law of Mongo
lia." National handbook, Ulaanbaalar, 2006. p 221-228 

1 Law of Mongolia on procedure for Administrative case 
§3.1.4. §4.2 
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court to which the claim is submitted, the 
given and family name of the plaintiff, 
their place of residence and describe 
the demand of the claim'Setting up a 
minimum requirement to the claim gives 
an individual an opportunity to exercise an 
appeal to a court. 

The content of the claim must 
express how the administrative act or 
acts in question violate individual rights, 
but it does not need to express the legal 
grounds on which the claim is made. 

lnquiry'is one of the main principles 
for the conduct of proceedings in 
the administrative courts and, as a 
consequence, the court irresponsible for 
the collection and estimation of evidence 
which is important for settling dispute''. 

A major function of the Administrative 
Court of Mongolia is to retain the equality 
of participants in a case. This is important 
in administrative proceedings, because 
the non-government party is ordinarily at a 
material disadvantage to the administrative 
body. lneqL•ality between individual 
citizens and administrative bodies has 
been recogn•zed as a significant issue, 
especially in development studies 
literature, and thus it receives special 
attention in Mongolian administrative 
law." 

Only the plaintiff and participants 
to an administrative case has the right 
to submit a claim, withdraw a claim and 
settle with the defendant. 

The vast majority of claims submitted 
to the administrative courts are requests 
to invalidate administrative acts, compel 
administrative acts, and recognize 
obvious illegalities in administrative acts. 
Out of these, the most typical claims are 
requests to invalidate administrative acts. 

The following statistics provide 
information about these disputes that 
come before the administrative courts: 

s Law of Mongolia on procedure for Administrative case. §32 

~ lnquisitionsmaxime 

' 0 Ibid .. §31.1 

'' .Erdenetsogt, "Administrative Procedural law of Mongo
lia," National handbook, Ulaanbaatar. 2006. p 16-17 



Content Claims Claims 
refused to accepted 

Claims accept and 
filed decided 

Year 

2004, first 516 337 145 
half year 

2005 745 286 386 
2006 765 222 431 
2007 998 287 591 
2008 1455 427 826 
2013 2170 533 1106 
2014 2437 648 1187 
Total 9086 2740 4672 

From the stattsttcs'2 , we can observe 
that the number of claims filed in the 
administrative courts have dramatically 
increased since 2004. This is attributable 
to an increase in citizens' trust in the 
judicial system and greater awareness 
of individual rights among the Mongolian 
public and the administrative courts' role in 
upholding these rights. This i~ underpinned 
by the statistics demon,trating that 
demands of claims are satif fied far more 
often than being dismissed. 

Administrative Court of Mongolia 
grants temporary legal protection to the 
plaintiff at highest level. After receiving the 
claim, the shall proceeds to issue an ordi
nance to suspend the implementation the 
administrative act in question until the is
suance of a court decision by the request 
of plaintiff or by its own initiative 13.The 
suspension of the implementation of the 
administrative acts is impossible if such 
suspension will cause serious damage, if 
the act obliges payment of taxes. fees or 
other payments, or if the act is specified 
in law as exempted from suspension or
ders."'' 

/Annual repol1 of the Supreme Court, ~.JJl,d!'.<IIJt;J.&.lH1 

~. 
Annual report ufGeneral Council of Courts lor 2013 and 

2014 WNW Judcouw.::~Lmn 

· · L.a..- Qf Mongof~a an procedure lor AdmLnl&lralivt~ cast: 

§4~' 

u Ibid. 4t 1 

4'i 

Legal Thoughts: Reflection 

Demand of Claim is Remaining 
Cases 

satisfied dismissed 

111 34 34 

271 115 73 
318 113 112 
448 143 120 
619 207 202 
851 255 531 
516 671 602 

3134 1538 167d 
Looktng at the admmtstrative courts' 

practice in Mongolia, suspension of im
plementation of administrative acts is the 
most efficient tool to protect the rights of 
citizens and legal entities from administra
tive authorities. The Administrative Court 
of Mongolia is dedicated to protect the 
subjective rights of individuals; however 
there is a need to file a claim to the court 
on behalf of the public interest, otherwise 
known as public interest litigation. Mongo
lia is a mining-intensive country, and there 
for the issue of environmental protection 
is becoming increasingly important. With
in this framework, if the common rights or 
public interests of local citizens are violat
ed, it is necessary to protect their rights 
before the court. In addition to these envi
ronmental issues requiring administrative 
redress, Ulaanbaatar's rapid development 
also requires attention. The city govern
ment frequently transfers public assets 
and real estate, such as roads and parks, 
into the ownership of private individuals 
and entities. Arguably, in some instanc
es, this constitutes a breach of the public 
rights and interests of groups of citizens. 
A public interest litigation procedure within 
the framework of the administrative court 
of Mongolia could offer a solution to pre
venting these kinds of breaches. 



LAW REVIEW 

With regard to the first issue, in ac
cordance with the Law on Environmental 
Protection, which was amended in 2010, 
Non-Governmental Organizations whose 
purpose is the protection of the environ
ment and natural resources. are granted 
the power to conduct public supervision 
and inspection of the implementation of 
environmental protection legislation. may 
demand the rectification of breaches and 
may submit claims to courts for decision". 
This is one example of good practice in 
the field of public interest litigation. With 
regard to the second issue. there is great 
controversy among scholars and lawyers 
as to who should represent the public in
terest in proceedings before the adminis
trative courts dealing with transferrals of 
public assets into private ownership by 
the city government. 

The types of administrative court de
cisions are defined in the Law on Adminis
trative Proceedings'6 . Defendants have a 
right to counterclaim to a claim requesting 
administrative bodies to repay damages 
caused to a person. Other than that, the 
Administrative Court of Mongolia cannot 
make intrusive decisions such as limiting 
the rights and imposing obligations upon 
individuals. A decision to dismiss the claim 
is the only decision that may be made 
'against' individuals' interests. According
ly, the Administrative Court of Mongolia is 
a tool to protect subjective rights from will-

15 Law of Mongolia on Environmental Protection, §32.1.1. 
www.legalinfo.mn 

' 6 Law of Mongolia on procedure for Administrative case. 
§70. 
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ful and unlawful actions of administrative 
bodies. 

Enforcement of administrative de
cisions are divided into ( 1 ) enforcement 
proceedings with representation and (2) 
enforcement proceedings without repre
sentation."Enforcement proceedings with 
representation may include a defendant 
other than the public body that is capable 
of fulfilling the court's decision. For en
forcement proceedings without represen
tation. only the public body as a defendant 
is capable of fulfilling the court's decision, 
for example, where the court orders the 
public body to issue an administrative act. 

If a decision of the Administrative 
Court of Mongolia has not been fulfilled 
voluntarily it will be enforced and a fine 
will be imposed. In accordance with 
Article 30.4 of the Administrative Penalty 
Law'". fines of between MNT5,000 and 
MNT10,000"may be imposed. This is 
widely considered a very low amount. 
Due to this, '.he chance of fulfillment of 
administrative courts' decisions is low and 
the protection of individual rights cannot 
be reliably guaranteed. In conclusion. 
strengthening the enforcement methods 
for court decisions is an important issue 
in Mongolia. 

,: A.Erdenetsogt, MAdministrative Procedural Law of Mongo
lia.~ National handbook, Ulaanbaatar. 2006, p 304-305 

~~ Law of Mongolia on Administrative Penalty. www.tegalin
fo.mn 

' 9 1 USD=1985 MNT, Official rate of Mongol bank on 
2015.03.29, www.mongolbank.mn 

---000---
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AN ANALYSIS OF INTERNATIONAL AND DOMESTIC HUMAN RIGHTS 
LAW: MONGOLIA'S OBLIGATION TO IMPLEMENT ANTI-DISCRIMINATION 

LAWS FOR SEXUAL ORIENTATION AND GENDER IDENTITY 

Brett Carlson, JD Candidate. Schulich 
School of Law at Dalhousie University 

HalifaK, Nova Scotia. Canada 

I. Introduction 
Protecting human rights is an integral 

part of a free and democratic society in 
the modem world. Unfortunately, many 
minorities are still fighting for recognition 
of their rights that are guaranteed to them. 
One of the most prevalent human rights 
issues of the 21" Century concerns sexual 
minorities. Lesbian. Gay. Bisexual. and 
Transgender (LGBT). individuals around 
the world have been fighting for recognition 
by and protection under their respective 
governments. Many have succeeded 
in gaining their basic r'ghts; others 
have been able to achieve full marriage 
equality.' Yet there still remain numerous 
countries that have not yet adopted laws 
to protect this vulnerable minority from 
discrimination. Many of these countries 
claim that non-heterosexual sexual 
orientations are a product of choice. and 
therefore are not entitled to protection, 
or that anti-discrimination laws are not 
required because LGBT people do not 
reside in their country. This, however. is 
completely untrue. Sexual orientation and 
gender identity are inherent. inalienable 
characteristics of a person, the same way 
that race is inherent and inalienable2 A 
person's sexual orientation is a part of who 
they are; it is tied to their dignity. As such, 
all citizens of every country are entitled to 
legal protection from any discrimination 
that arises due to their sexual orientation. 

· For further tnformallvn. look to the laws t)f Canada. Spain, 
lhe United Statet; of America. Brazil, Australia, Mozambique. 
and El Salvador. 

• The National Human Rtghts Commisston of Mong~ta. 
~12" Report on Human R~ghta and Freedoms in Mongolia." 
(2013) a1 47(NHRC Mongolia). 
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LGBT rights are human rights. and must 
be treated as such. 

Although homosexuality is not 
criminal in Mongolia. there are no anti
discrimination laws that exist in the 
country concerning sexual minorities. 3 

Homophobia and transphobia is 
widespread in Mongolia, with the treatment 
of LGBT people being indistinguishable 
from persecution. In 2010. the LGBT 
Centre• released a report detailing 
the violence that LGBT people face in 
Mongolia. ranging from verbal attacks 
to physical and sexual assault.' The 
Mongolian government made promises 
to address LGBT anti-discrimination laws 
as early as 2011. and again in 2014, but 
there has been little progress made on 
those promises. • 

In order to realize the full potential 
of being a democratic society and to 
fulfill their international legal obligations, 
the Government of Mongolia must 
pursue legislation and policies to prohibit 
discrimination based on an individual's 
sexual orientation or gender identity. 
Human rights law exists through the 
interplay between law and policy. As 
such, I will first address multiple policy 
3 Frank BiiiM. ~Difference Shades or Blue: Gay Men and 
Nationalist Discourse in Mongolia,w (2010) 10:2 Studies in 
Ethnicity and Nationalism, 187·203. ai193(Billt!). 

• The LGBT Centre ts a non-government organization op
erating in Ulaanbaatar. working on LGBT rights in Mongolia. 
It was founded in 2007 but was not given official status until 
2009. 

., Andie Noonen. ~Pride on the Steppe: Being Gay in Mon
golia.~ Star Observer. 11 October 2013, Accessed 29 July 
2015, http:l/www.starob&erver.com auffeaturesffealure
pride-on-the-steppe-being..gay-m-mongolia/110852 (Star 
Observer) 

• Hillary Clinton, Secretary of Stale, ·Remarks in Recognition 
of International Human Rights Day,~ Speech in Geneva, Swit
zerland. U S. Depal1ment of State. 6 December 2011(Hillary 
Clinton); Lisa Gardner, "Mongolia Plans Anti-Discrimination 
laws.· Altazeera, 22 June 2014, Accessed 29 July 2015, 
htlp:/lwww.aljazeera.com/lndepthlfealures/2014f06/mongo
ha-plans-anti-dlscriminalion-laws-20146171 01854814248 
hlml (Aitazeera]. 
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reasons for why anti-discrimination laws 
are essential to the existence of a modern 
democratic nation. Second, I will address 
the legal obligations that Mongolia has 
internationally and domestically to protect 
all citizens from discrimination. Finally, 
I will present various solutions that can 
offer anti-discrimination protection for 
sexual minorities in Mongolia. 

II. Protecting Human Rights is 
Important for Personal. Social. and 
Economic Reasons 

a) A Person's Dignity is 
Fundamental to Who They Are 

Anti-discrimination laws do more 
than punish those who abuse them. By 
recognizing the need to protect a specific 
minority, governments legitimize that 
minority.' To refuse protection, thereby 
refusing recognition, there is a detrimental 
effect upon the dignity and self-worth 
of all members of that minority group. 
Further, refusing protection legitimizes 
any attack upon that group. When the 
Mongolian Government refuses to protect 
sexual minorities, it implicitly condones 
homophobic and transphobic attacks that 
occur throughout the country. This leads to 
victims not reporting the attacks because 
the government and its officials are seen 
as unsympathetic8 Homophobic and 
transphobic attacks are brutal violations 
of humanity: assaults, analrape, genital 
mutilation, and murder. 9 A democratic 
government cannot continue to be 
unsympathetic towards their own citizens 
facing these extreme levels of violence. 

When victims are not heard, 
many resort to suicide. People who face 
discrimination based on their sexual 
orientation will often have psychological 
detachment from society, leading to 
depression and suicidal thoughts.'0By 
combating this discrimination, allowing 
LGBT youth to be open about their sexual 

1 Egan v Canada, [1995] 2 SCR 513 (Supreme Court of 
Canada) at para 161 (Egan v Canada]. 

~ UNOP, USAID (2014). Being LGBT in Asia: Mongolia 
Country Repor1. Bangkok. at21 (UNDP Report). 

9 AfHRC/29/23, Discrimination and violence against individ
uals based on their sexual orientation and gender identity, 
Office of the United Nations High Commissioner for Human 
Rights, at para 23(AIHRC/29/23) 

10 UNOP Report, supra note 8 at 28. 
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orientation, the Mongolian government 
can help reduce the number of LGBT 
Mongolians committing and attempting 
suicide. Acceptance has to begin 
somewhere. If the Mongolian Government 
enacts anti-discrimination laws, social and 
cultural opinions regarding LGBT people 
will improve, and, in turn, the quality of life 
of Mongolian LGBT citizens will increase. 
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b) Legitimizing Homophobia 
and Transphobia Affects Society as a 
Whole 

When minority groups are 
discriminated against, countries 
experience various social, economic, 
cultural and political repercussions. In 
Mongolia, when an LGBT person decides 
to live their true sexual orientation," their 
risk of living in poverty doubles.'2 If they do 
this while still living with their family. they 
face being kicked out of their home and 
abandoned. Some are able to find other 
accommodation, but most do not. And 
those who do find accommodation face 
the risk of eviction because of their sexual 
orientation-" Homelessness is a serious 
issue worldwide in the LGBT community, 
but the problem is exacerbated when there 
is no anti-discrimination protection for 
housing, like in Mongolia. Homelessness 
coincides with extreme poverty. causing 
these individuals to need social assistance 
to be able to survive. And for many LGBT 
homeless youth. sex work is seen as their 
only option for survival. causing further 
societal problems in Mongolia where sex 
work is illegal. 14 

Due to the discrimination that LGBT 
people face in Mongolia, many have no 
choice but to flee the country to escape 
torment. A substantial number of LGBT 
people in Mongolia have contemplated 
suicide because of the treatment that 
they receive. 151n order for them to feel 
safe, they feel they must flee abroad. 
Citizens of Mongolia should not have to 

,, Commonly referred to as ~coming out of the closet~ 

,_, UNDP Report, supra note 8 at 25. 

0 AIHRC/29/23, supra note 9 at para 59. 

14 Mongolia: Criminal Code, 1 September 2002, Accessed 211 

July 2015, http:/lwww.refwor1d.org/docidl4721ca222.html, at 
Article 123(Criminal Code). 

' 5 NHRC Mongolia, supra note 2 at 52 



seek asylum in a foreign country in order 
to escape persecution and harassment. 
A truly democratic society protects its 
citizens. Unfortunately many LGBT people 
recognize thatthere is no justice for them at 
home. 16 Mongolian society cannot flourish 
when the inaction of the government is 
causing so many of its citizens, many 
from the younger generation. to leave and 
establish a life for themselves abroad. 
Society succeeds when all citizens come 
together, not when specific minorities are 
segregated with no other option but to 
seek asylum elsewhere. 

c) Economic Growth Suffers When 
Discrimination Exists 

Without anti-discrimination laws, 
LGBT people can be deprived of 
employment, access to health care, 
education. and housing." As previously 
stated. homelessness and extreme 
poverty are significant issues facing 
LGBT people in Mongolia. When these 
individuals are deprived ofemploymentand 
education, they are unable to contribute 
to the economic growth Jf Mongolia. 
The absence of anti-discrir 1ination laws 
limits the possibility of L GBT people 
from achieving economic success. The 
World Bank has analyzed homophobia 
and discrimination. finding that there is a 
negative impact on national development 
and economic growth when discrimination 
is prevalent." It is difficult for openly 
LGBT people to find employment and 
opportunities in Mongolia.19Unfortunately, 
due to the lack of anti-discriminatory 
employment laws, the economic potential 
of Mongolia's LGBT people cannot be 
realized. 

The economy is also dependent upon 
foreign investment. Specifically, tourism 
is a large profit-making enterprise being 
realized by many countries throughout the 
world. Tourism in Mongolia has increased 
since the implementation of democracy 
in 1992. However, tourists who may face 
discrimination while in Mongolia may be 
less inclined to visit and spend money. In 
;.!. Ibid 

. , AJHRC/2ll/2'3. wpra nate~ at para 4.2 

·~Ibid 

·~ NHRC Mongolaa, lt.Uprs note 2 Bt 57. 
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April 2014. three foreign men who were 
perceived as being homosexual were 
physically attacked in Ulaanbaatar.2° Yet 
due to the lack of hate crime legislation. 
there was minimal justice provided for 
these men. In order to increase tourism 
and build the economy through foreign 
investment, the Mongolian Government 
must ensure that visitors will be protected 
from discrimination while here, or at least 
will have the ability to seek justice should 
a discriminatory incident occur. 

!II Mongolia js Required to Protect 
the Human Rights of LGBT People 
Under International and Pomestic Law 

There are many positive 
outcomes that arise when governments 
enact anti-discrimination laws with 
respect to sexual orientation and gender 
identity. It allows for a more open and 
free society in which sexual minorities 
are able to freely express their inalienable 
characteristics. This in turn can lead to 
a more unified society, producing further 
economic growth. Yet in Mongolia, these 
policy reasons are not the only driving 
force behind the need to protect LGBT 
people from discrimination. Mongolia is 
legally obligated to protect LGBT citizens 
due to its international obligations as well 
as its constitutional obligations under the 
Mongolian Constitution of 1992. 

a) International Legal Obligations 
The mandate of the United Nations 

is clearly set out in the UN Charter: "The 
purposes of the United Nations are [ ... ] 
promoting and encouraging respect for 
human rights and fundamental freedoms 
for all without distinction as to race, sex. 
language, or religion.""Aithough not 
explicitly included, the United Nations 
has since read this Article as including 
sexual orientation as a protected 
ground. All member states of the United 
Nations have a fundamental obligation 
under international law to enact equal 
protection of all people under the law and 
to require freedom from discrimination." 

''' Aljaze~;~ra. supra no1e 6 . 

' United Nations, Chcu1er of the United Nal10ns. 24 October 
1945, 1 UNTS XVI, at Article 2(3) (UN Charter). 

,; A/HRC/29/23, su{Jf8 note 9 at para 16 
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This obligation. as stated by the United 
Nations, requires all States to include 
sexual orientation and gender identity 
as protected grounds. To not implement 
anti-discrimination laws with respect to 
sexual orientation is in clear violation of 
international law. 

Mongolia has done well in upholding 
a large proportion of its obligations under 
international law when it comes to human 
rights. prohibiting discrimination on the 
basis of "ethnic origin. language, race, 
age, sex. social origin and status. property 
and assets, employment occupation and 
official position. religion and conscience, 
conviction and opinion. and education."23 

These are guaranteed rights in the 
Constitution. Yet sexual orientation and 
gender identity continue to be overlooked. 
There are nearly thirty international human 
rights treaties that Mongolia has ratified, 
including seven significant treaties that 
form the basis of LGBT rights." But 
there are still no laws protecting sexual 
minorities. This is a glaring omission that 
must be rectified in order to bring Mongolia 
into compliance with international law. 

As recently as March 2011, the 
UN Human Rights Committee made 
a recommendation to the Mongolian 
Government to "take urgent steps to 
address the issue of discrimination 
against LGBT persons."250ver four years 
later. these "urgent steps" have yet to 
be taken. Protecting LGBT people from 
discrimination does not require debate or 
the creation of new standards. Rather, it 
is a well-established legal obligation that 
Mongolia must adhere to." The United 
Nations Commissioner for Human Rights 
has stated this obligation simply: 

All people. irrespective of sex. sexual 
orientation or gender identity, are entitled 
to 

enjoy the protections provided for by 
international human rights law. including 

n Constitution of Mongolia (Mongolia). 13 January 1992 (Of
ficial English Translation]. at Article 14(2) (Constitution]. 
2~ UNOP Report, supra note 8 at 18, 7. 

<~ NHRC Mongolia, supra note 2 at 51. 

]~ United Nallons Office of the High Commissioner for Hu
man Rights, Combatting Discrimination based on Sexual 
Orientation and Gender Identity, Accessed 30 July 2015, 
http://www.ohchr.org/EN/Issues/Discrimination/Pages/ 
LGBT.aspx (Combatting Discrimination) 
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in 
respect of rights to life. security of 

person and privacy, the right to be free 
from torture. 

arbitrary arrest and detention, the 
right to be free from discrimination and 
the right to 

freedom of expression. association 
and peaceful assembly. 27 

i) The International Covenant on 
Civil and Political Rights 

As one of the most significant 
international treaties concerning 
discrimination. the International Covenant 
on Civil and Political Rights (ICCPR) is an 
international authority. When it came into 
force in 1976. sexual orientation was not 
a protected ground enumerated under 
Articles 2 and 26. However. in 1994 the 
Human Rights Committee understood 
"sex" to be understood as including sexual 
orientation in the landmark decision 
of Toonen v Australia [(488/1992). 
CCPR/C/50/D/488/1992 ( 1994 )). This 
effectively extended an international 
obligation to protect sexual minorities 
from discrirr ination." Mongolia is a 
party to this convention and is therefore 
legally obligated to follow the accepted 
interpretation of all Articles. All civil and 
political rights enumerated in the ICCPR 
must be provided to all Mongolians free 
from discrimination on the grounds of 
sexual orientation and gender identity. 

ii) The Universal Declaration of 
Human Rights 

The Universal Declaration of Human 
Rights(UDHR) is the foundation for 
international human rights, recognizing 
that "All human beings are born free and 
equal in dignity and rights."29 This treaty 
was enacted in response to the atrocities 
committed during World War II, where 
nations around the world vowed that all 
people are entitled to legal protection. 
Again. sexual orientation and gender 
27 /bid 

2tl Paula Gerber and Joel Gory. ~The UN Human Rights 
Committee and LGBT Rights: What is it Doing? What Coukt 
it be Doing?" (2014) 14 Human Rights Law Review, 403-
439, doi: 10.1093/hrlr/ngu019, at 429 (Gerber and Gory]. 

19 UN General Assembly, Universal O&clsration of Human 
Rights, 10 December 1948, 217 A {Ill). al Artide 1 (UDHRJ 



identity are not enumerated grounds of 
protection. However, Article 2 includes 
"other status" in its enumerated grounds. 30 

The eleven other enumerated grounds 
include characteristics that are inalienable 
or deeply personal. As sexual orientation 
and gender identity are accepted as 
being both inalienable and fundamental 
to a person's dignity, the international 
community has interpreted "other status" 
as including sexual orientation.31 LGBT 
rights are to be protected by every party 
to the UDHR, including Mongolia. 

iii) The Yogyakarta Principles 
The Yogyakarta Principles have not 

been ratified internationally and therefore 
are not considered to be conventional 
international law. However, as they were 
drafted under the values created by 
various international treaties, such as the 
ICCPR and the UDHR, these principles 
are arguably a reflection of customary 
international law, and therefore still 
enforceable." Customary international 
law is a powerful tool in determining 
how states view their international 
legal obligations. There.'ore, these 
principles are a fair represe 1tation of the 
obligations states feel towards protecting 
LGBT people from discrimination. The 
Mongolian government should look to 
these principles to determine the best 
way to apply international human rights 
law to its LGBT citizens." The mandate is 
clear: "All human beings are born free and 
equal in dignity and rights. Human beings 
of all sexual orientations and gender 
identities are entitled to the full enjoyment 
of all human rights.""' This is arguably the 
new international standard for LGBT anti
discrimination law. 

a:. ltHd at Arttde 2 

luCie Cviktov6 "Ad\lancemenl of Human R1ghts Stan
dard'S f(l( LGBT People Through the Perspective of Inte-r
national Human R1ghts Law.- (2012) 2 Journal of Compara
tl11e Re&E:arch in Anthropology and Soc1ology, 45-60, at 56 

iC•"iov61 
·;; Ibid a1 5t 

"-Ibid at 4S 

... lnternabonal Commlto&icln of Jum;ts Yor;y11kar1d PrmcJ

plt;~ -· Pnnr..:1p/f1:;; "" the appltcatton of mttJma/JOfli11 human 
ngh/1> !BW /fl relation to 8ttJtU81 orlentatmn and gend6r irJonti
ty Maret• 1.007. at PntlCijJle 1 !YogyJ;~karta Pnnoples) 
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The Mongolian Government has a 
clear international obligation to protect 
all citizens from discrimination, including 
on the grounds of sexual orientation and 
gender identity. This obligation stems 
from both conventional and customary 
international law. The United Nations 
has directly addressed the Mongolian 
Government, indicating that they must 
tackle LGBT discrimination. There is no 
legal argument available to Mongolia to 
not follow their international obligations. 
By not protecting LGBT citizens, Mongolia 
is in direct breach of international human 
rights law. 

b) The Constitution of Mongolia 
Protects All Citizens' Rights 

The Constitution of Mongolia requires 
the Mongolian Government to fulfill all 
of the duties required of it under any 
treaty to which it is a party. 35 As such, the 
Government is constitutionally obligated to 
protect LGBT people from discrimination 
due to its international agreements. But 
under Mongolia's own domestic laws, 
there is debate as to whether or not 
the Government is obligated to extend 
discrimination protection to sexual 
minorities. The protection of human rights 
is guaranteed under Article 14(2) of the 
Constitution: 

No person shall be discriminated on 
the basis of ethnic origin, language, race. 

age, sex, social origin and status, 
property and assets, employment 
occupation and official position. religion 
and conscience, conviction and opinion, 
and education." 

Sexual orientation and gender 
identity are not enumerated, but they may 
be analogous. 

Following the decision in Toonen v 
Australia, there is a strong legal argument 
that "sex" as an enumerated ground can 
be read to include sexual orientation, as 
it is in the ICCPR. Some countries have 
used this argument to extend protection 
to sexual minorities. whereas others 
have read sexual orientation as being 
analogous to protected grounds that are 

' Const•tution. supra note 2.3 at Article 10(21 

"/bJdatArtlde 14(£J 
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inalienable. such as race. 37 The Mongolian 
Constitution guarantees that all persons 
are equal before the law. "Current practice 
appears to deny equal rights before the 
law to sexual and gender minorities under 
this Article 14(1 ). Clearly this is not how 
a democratic society should function. 
Discrimination protection for all citizens 
is a constitutionally enshrined right. To 
not protect LGBT people, a group that 
exists due to an inalienable personal 
characteristic analogous to race and 
social origin, is unconstitutional. 

The Constitution requires the 
Mongolian Government to ensure human 
rights and freedoms and to fight any 
violations of such." The Government 
has been instructed by the UN on how 
to proceed with implementing these 
protections. yet no protection has come 
to fruition. So the question now is why 
are they refusing to take action? Why is 
the Mongolian Government breaching not 
only international law, but also their own 
Constitution? 

It is evident from the preceding 
argument that Mongolia is legally 
obligated, both internationally and 
domestically. to provide discrimination 
protection for LGBT people. So how can 
the Government implement the changes 
necessary to meet their obligations? 
What are some solutions that will help to 
prevent discrimination on the grounds of 
sexual orientation and gender identity in 
Mongolia? 

IV. Legal Reform and Educating 
the Public will Reduce Discrimination 
Against LGBT People 

In government, most laws are 
created as a response to a changing 
society. Society evolves and develops, 
and the government must respond to 
and regulate changes. This cannot be 
the case for human rights. Human rights 
protect minorities from the majority. As 
such, if a government waited until the 
majority changed its position with respect 
to the minority group, anti-discrimination 
laws would be redundant. In many 

-"Egan v Canada, supra note 7 at para 177. 

'lll Constitution, supra note 23 at Article 14(1). 

l 9 Ibid at Article 19( 1 ). 
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cases, governments enacting anti
discrimination laws are the first steps for 
social movements."' In order to reduce 
the extreme homophobia and transphobia 
that exists in Mongolia. the Government 
must deter such behavior. This deterrence 
is enacted through the passage of anti
discrimination laws and criminal sanctions. 

a) Amendments Must Be Made to 
the Criminal Code of Mongolia 

i) Consensual Same-Sex Sexual 
Activity Cannot Be Penalized 

Consensual same-sex sexual 
activity is not explicitly prohibited in 
Mongolia. However, there is still a way 
in which consensual same-sex sexual 
activity can lead to criminal penalties. 
Article 125 of the Criminal Code 
prohibits "satisfaction of sexual desire 
in an unnatural manner."" Amnesty 
International and the International Lesbian 
and Gay Association have both criticized 
this wording, arguing that it could be used 
to punish same-sex sexual activity. 42 In 
many countries throughout the world. 
similar wording of "unnatural desires· has 
been used a~:ainst LGBT people'' There 
needs to be a clear definition of "unnatural 
manner" in the Criminal Code to prevent 
the authorities from arbitrarily using it to 
punish LGBT people. Sexual orientation 
and gender identity are natural. and the 
Mongolian Government must explicitly 
recognize and state this fact in the law. 

56 

ii) Crimes Based on Prejudice are 
Hate Crimes and Must be Treated as 
Such 

Violent attacks on LGBT people 
are often brutal.44 When a person is 
attacked due to the fact that they belong 
to a specific minority group, that is a 
hate crime; they are attacks stemming 
from prejudice towards a specific 
group. Crimes of this nature cannot go 

··o ~,.;nen YU·Rong, Wang P1ng, Petrus Uu, "Obslades to 
LGBT Human Rights Development in Taiwan," (2010) 18.2 
East Asia Cultures Critique. 399-407. at 400 (Ta1wan}. 

"' Criminal Code, supra note 14 atArtide 125 

";Embassy of the United States in Mongolia, "Report on Hu
man Rights in Mongolia," (2012) http://mongolia.usembas
sy.gov/hrr2013.html {US Embassy). 

43 AIHRC/29123, supra note 9 at para 13. 

44 Ibid at para 23. 



unpunished in a democratic society. 
There must be respect from all human 
beings towards all others, a respect that 
is constitutionalized in Mongolia.•• How, 
then. does the Mongolian Government 
ignore ultra-nationalist targeting of LGBT 
people and ignore the inaction of police 
forces in protecting LGBT victims? In 
the last year, the Mongolian Government 
has put forward draft amendments to the 
Criminal Code that provide legal protection 
for LGBT people. but it has been a slow 
process.46 Hate crime legislation is urgent 
and time-sensitive. LGBT people need 
these laws in place to feel protected and 
to feel as though their government cares 
about their protection. 

Since 2011, many countries have 
enacted or strengthened their hate crime 
laws with respect to sexual orientation and 
gender identity. Albania, Chile, Finland, 
Georgia. Greece. Honduras, Malta, 
Montenegro, Portugal, and Serbia have 
all worked to ensure that perpetrators of 
attacks on LGBT people. attacks based 
on prejudice, are punished for their 
actions.47 It is now time 'or Mongolia 
to enact their own hate cri• ne laws that 
establish prejudice towards ~GBT people 
as an aggravating factor.•• 

b) Constitutional Amendments 
Must Be Made 

It must be realized that without 
explicit protection for LGBT people. 
there is no guarantee of protection. 
Sexual orientation and gender identity 
protection need to be explicitly included in 
Mongolian law in order to fulfill both the 
international and domestic obligations 
that the Government has. To even include 
an open ended "or other basis" at the end 
of Article 14(2J, as it exists in the UDHR. 
would provide a more secure guarantee of 
discnmination protection for LGBT people 
than they currently have.•• These are 
issues that have been pointed out to the 
Mongolian Government by the UN Human 
Rights Council over four years ago, but 

·~ Cc.nstitutJr.,n, 6Upra nole 23 al ArtJr;Jea 17(1 1 and 17(2}. 

... UNDP RlbVOrt. supra nole 6 at 20 

•> Jv'HRC/29/23. !iupra ftCile ~at para 39 

""~ Ibid~ para 78 

... UNDP Report. supra note 8 at 19 
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there has been no progress. 50 

By explicitly protecting sexual 
minorities from discrimination, society 
will benefit. As has been demonstrated, 
homophobia and lack of protection leads 
to homelessness, poverty, and economic 
disadvantage throughout the entire 
country. When LGBT people are protected 
from being fired because of their sexual 
orientation, they are more likely to 
contribute economically in society. When 
LGBT people are protected from eviction 
because of their sexual orientation, 
they are more likely to remain sheltered 
and out of poverty. By simply adding 
sexual orientation and gender identity 
as protected grounds in the Constitution, 
Mongolia as a whole will benefit. 

c) Education Reduces 
Discrimination 

Laws have a teaching effect. Laws 
inform citizens as to what is acceptable 
and what is not. To protect human rights, 
the law has to change before society will 
change.•• Equality is reinforced when 
legal protections are put into place. This 
is particularly true for Mongolia. There 
are many nations throughout the world 
that when debating the introduction of 
anti-discrimination laws for LGBT people 
used religious arguments to justify not 
protecting LGBT people. Yet in Mongolia, 
there is a lack of underlying religious 
factors that influence society's view of the 
LGBT community." Understanding this, 
it is clear that homophobia is a result of 
lack of education concerning this minority. 
Steps must be taken to increase the public 
awareness of LGBT issues and rights, and 
that begins with the Government acting 
first, rather than the Government waiting 
for social acceptance of LGBT people to 
improve." 

First steps have been taken on this 
front, as the curriculum for grade nine 
students in Mongolia covers topics on 
sex, including sexual orientation and 
identity. 54 Unfortunately, sexual orientation 
. ., lhidat18 

'•' Hillary Clinton, Sllpra note 6 . 

·-~ UNDP Repor1. supra note 8 at 24 

~ ~ US Embassy. su(Jra note 42 

'"' IJNDP Report supm note H at 28 . 
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and gender identity is typically ignored 
by the teachers. In a survey completed 
by young LGBT community members in 
Mongolia, only ten percent of respondents 
stated that they were taught about sexual 
orientation and gender identity. 55 The 
curriculum exists, but the Government 
now needs to enforce it. Social change 
begins with education, especially through 
educating the younger generation. By 
ensuring public awareness of LGBT 
issues. the Mongolian Government can 
curtail the extreme levels of homophobia 
and transphobia evident in Mongolia. 

V. Conclusion 
Human rights are an international 

reality. They cannot be restricted because 
of domestic morality or opinions.•• LGBT 
people are entitled to their rights and to be 
free from discrimination. just the same as 
women, children. and racial minorities are. 
These rights are absolute. To explicitly 
protect LGBT people from discrimination 
in Mongolia is simply to recognize the 
rights that this minority has always had. 
As then United States Secretary of State 
Hillary Clinton simply stated: "that is why 
gay rights are human rights, and human 
rights are gay rights. "57 

Anti-discrimination laws are just 
the first step. There is so much more 
work that needs to be done throughout 
the world, not just in Mongolia, on LGBT 
rights. There are rights to be represented 
55 1010. 

56 Gerber and Gory, supra note 28 at 433. 

~, Hillary Clinton, supra note 6. 

2015 Nll5(551 

as a family, adoption rights, surrogacy 
rights. and marriage equality. to name 
a few. In order to achieve these rights, 
discrimination towards LGBT people 
cannot be condoned or tolerated. Any 
society that allows a minority group to be 
openly discriminated against "remains 
in a Dark Age without democracy."'" 
Democracy calls for the equal treatment 
of all before the law and puts an obligation 
on the State to prevent. investigate, and 
punish acts of violence or discrimination 
towards all groups of people. 59 

The current state of LGBT affairs 
in Mongolia is changing, and credit must 
be given to the Mongolian Government 
for that. Unfortunately, it is not changing 
fast enough. Stereotypical views of LGBT 
people in Mongolia must be changed 
through education. which stems from legal 
reform. The Government must punish 
those who attack or discriminate against 
LGBT individuals, or risk legitimizing 
that violence. This issue is urgent and 
the Government cannot delay action any 
further, particularly since the Mongolian 
Government is in breach of both 
international law and its own Constitution. 
Furthermore, delay only places LGBT 
Mongolians at continued risk of physical 
and sexual assault and murder. By 
enacting anti-discrimination protections 
for LGBT Mongolians, the Mongolian 
Government can uphold its promise to 
foster a democratic society that protects 
the rights of a// Mongolians. 
511 Taiwan, supra note 40 at 403. 

" A/HRC/29123. supra note 9 at para 11. 
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PEc»OPMbl nEHMTEH'-'MAPHOM CMCTEMbl 0611.lECTBA, KAK 
BA>KHEMWMM 3flEMEHT 06ECnE'"IEHMSI 6E30nACHOCTM 

rOCYAAPCTBA (HA nPMMEPE POCCMM M MOHrOflMM) 

XapMaea IO.B.doL(eHm. K./O.H., 3aa.Kacp. 
yeonoaHoeo npoL(ecca u KPUMUHanucmuKu 

/Ott> 5ypRmcKuiJ zocydapcmaeHHbtiJ 
yHuaepcumem z. YnaH-Yd3 

KoH~en~HR paaBHTHR yro110BHO-

HCn011HHTe11bHO~ CHCTeMbl POCCH~CKO~ 

<llet~epa~HH AO 2020 rDAa. YTBepJKAeHHaR 

pacnOpR*eHHeM npaBHTellbCTBa 

PoCCH~CKO~ <llet~epa~HH OT 14.10.2010 
r. Ng1]72-p, 6011bWOe BHHMaHI>le 

YAellReT pacwHpeHHIO c<flepbl 

npHMeHeHHR HaKa3aHH~ H HHbiX Mep, 

He CBR3aHHbiX C 11HWeHHeM CB060Abl, 

a TaiOKe C03AaHHe yC110BH~ AllR 

nQArDTOBKH OCB060JKAa10wAXCR 111>1~ K 

nocmeHHTeH~HapHo~ BA<·ma~~'~~'~· B 

noCilet~Hee epeMR npol'!aou 111'1 6o11bWI'Ie 

nepeMeHbl B c<flepe 1'1Cn011HeHiolR 

HaKa3aHH~ 1'1 Mep yr0110BHO-npaBOBOrO 

xapaKTepa, He CBR3aHHbiX C 1'13011R~Iole~ 

Ocy>KAeHHbiX OT 06UjeCTBa.BHeceHbl 

H3MeHeHHR B yro110BHOe lol yr0110BHO

HCn011HI'ITe11bHOe 3aKOHOAaTe11bCTBO. 

HapRAY c HaaeaHHbiMI>l BbiWe 

H3MeHeHI'IRMI'I B 3aKOHOAaTe11bCTBe, 

ea*Hoe BHI'IMaHI>le yAe11R110Cb 1o1 

YAellReTcR pe*I'IMY oT6biBaHiolR HaKaaaHI'Ii'i 

1'1 o6ecne<~eHHIO 6eaonaCHOCTiol B MeCTaX 

npi'IHYAI'ITellbHOrO COAep*aHHR 1 • 

Pe*"M B l>lcnpaBI'ITe11bHbiX 

yYpeJKAeHI'IRX Bblpa*aeT CYU1HOCTb ~'~ 

COAep*aH"e HaKa3aHI'IR, nOCK011bKY 

B HeM OCyUjeCTBilAeTCA Kapa, TO 

eCTb COBOKynHOCTb npHMeHReMbiX 

K ocy>KAeHHbiM Mep np .. HyJKAeH"R H 

npaBOOrpaHI'!YeHI'Ij;i.0AHOBpeMeHHO 

p-HM yCTaHaBilHBaeT npaBI'!11a 

no&eAeHMA ecex cy6'beKTOB "' yYaCTH .. KOB 

l 8 ¢*aePallttHOM 38kDHE! N8 76- 1»3 OT 10.06 2008 fOA9 
I'Y.IoQPCJ6tto ~UMJTGA. k8J(M8 M8CT8 OTHOCSI:TCR 1<. MBC"ffiM 

nf,IMH'/IJ,JIIl8f1bHOI"O CQQePQHMJI 
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npaBOOTHOWeHiolj;i, i'IX npaea 1'1 

06R3aHHOCTI'I, B03HI'!Kai0Ujl'le no nOBOAY 

i'ICn011HeHiolR 1'1 OT6biBaHiolA HaKa3aHI'IA. 

HopMbl pe*I'IMa o6ecneYI>lBaiOT nopRAOK 

pea11~o~aa~i'IH npaeoorpaHI'!YeH"j;i', npae 

1'1 06R3aHHOCTej;i COOTBeTCTBYIOlJ1i'IX 

cy6beKTOB lol y"'aCTHI'IKOB npo~ecca 
i'ICn011HeHHA lol OT6biBaHI'IR HaKa3aHiolR. 

lilcnpae"TellbHble yypeJKAeHI'IA 

eo ace lolCTOpHYeCKHe neplolOAbl 

OT111'14a111'1Cb cne~l'l<fll>l4ecKoj;i 

3aMKHYTOCTbiO, OTYyJKAeHHOCTbiO OT 

APYri'lx o6UjeCTBeHHbiX CTPYKTYP 1o1 

i'IHCT .. TYTOB, YTO CBR3aHO C i'ICn011HeHioleM 

yro110BHOrO HaKa3aHI>lR B Bl>lAe 11"WeHiolR 

ceo60Abl, c Tpe6oeaHI'IAMI'I o6ecne4eHiolA 

1'13011R~Iollol OCyJKAeHHbiX, nOCTOAHHOro 

HaA30pa aa HlolMI'I, B TO"'HOM ClleAOBaHI'Ii'l 

O<fli'i~l'la11bHbiM npaBI'!11aM BHYTpeHHero 

pacnopAAKa I'!CnpaBiolTe11bHbiX 

yYpeJKAeHiolj;i, 

Eeponej;icKI>le neHI'!TeH~IolapHble 

npaBI'I11a K OCHOBHbiM Tpe60B8Hi'IRM 

pelKI'!Ma OTHOCAT: o6ecne4eHiole YC110Biolj;i 

*1'13Hiol, COBMeCTI'IMbiX C Ye110BeYeCKI'IM 

AOCTOiolHCTBOM, noAAeplKBHI'Ie 1'1 

yKpen11eHI'!e CBA3ei'i C POACTBeHHI'IKBMiol 

lol 06UjeCTBeHHOCTbiO, npeAOCT8B11eHiole 

B03MOlKHOCTiol OCYJKAeHHbiM pa3BiolB8Tb 

H8Bb1Ki'l 1'1 CKilOHHOCTiol, KOTOpble nOMOryT 

1o1M ycneWHO BK111041'1TbCR B ll<i'13Hb 

06UjeCTB8 noc11e OCB060JKAeHiolA'. 

B COOTBeTCTBioli'l C 4. 2 CT. 9 Yli1K Pill 

OCHOBHbiMI'I CpeACTB8Miol lolCnpae11eHI'IA 

1 4y'4aeo A.H. ¢1Hpcoaa An YronoaHo-npaaoaoe 
803,QeliiCTBMe· flOHATIIIe, o6bel't, MBX8HIII3M, K118CCIII~IIII[8l.IIIIR: 

MOHOrpa¢IIIIR.- .-npocneUII, 2U10. C.23. 

' PoccMiiiCI<I-114 ~eypc yronoaHO·HcnonHHtanbHorn npaaa.B 
2-x T T 2. Ofiu~aA 48CTb: y4e6HHIC I E.A. AHTOHAH, A B 
6pvllln1118HTOB, A..R. rpiiiWIIO Ill Ap.; noA P6A- B.E. 3MMHOBB, 

B H. Opnoaa - M MriOA IIIM9HH Kyra4l111Ha: 000 «3mn», 
2012. c. 559 
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aCy>KAeHHbiX RBIIRIOTCR: yCTaHaBfleHHbli-1 
napRAaK ~cnanHeH~R ~ aT6biBaH~R 

HaKaJaH~R (pelK~M), eacn~TaTeflbHaR 

pa6ara, a6ll.leCTBeHHa naneJHbli-1 TPYA. 
nany"'eH~e a611.1era a6paJaeaH~R. 
npa<jleCCHaHaflbHaR naAraTaBKa 
1>1 afill.IBCTBBHHae BaJAei-!CTBI>1B. 
VlcnpaeneH~e acy>KAeHHbiX 3Ta 
<jlapM~paBaH~e y H~X yBalK~TeflbHara 

aTHaWeH~R K 4eflaBeKY. TPYAY. HapMaM. 
npaBHflaM ~ TpaAI>141>1RM 4eflaBe4eCKaro 
a611.1elK1>1T1>1R 1>1 CTI>1MYI11>1paeaHI>1e 
npaeanacnywHara naeeAeHI>1R (4. 1 CT. 9 
YVIK P4>). 

rnaeHa~ JaAa"'ei-1 pelK~Ma 

aT6biBaHI>1R HaKaJaHI>1R B KaflaHI>1~ 

RBIIReTCR CaJAaHI>1e TaKI>1X ycnaBI>1Ci 
aTfibiBaH~R HaKaJaHI>1R, np11 KaTapbiX 
KaK MalKHa nanHee 1>1cnaflb3aBafii>1Cb 6bl 
cpeACTBa BaCni-ITaTeflbHara BaJAei-ICTBI>1R 
Ha acy>KAeHHbiX.VI xaTR pelK~M CBRJaH C 
np1>1Hy>KAeH1>1eM, aAHa 1>13 era JaAa4 - JTa 
Aa6~TbCR CaJHaTeflbHara BblnanHeH~R 

aCy>KAeHHbiM1>1 Tpe6aeaHI>1~ BHYTpeHHera 
pacnapRAKa B KaflaHI>1~. ca6fi10AeH~1>1 

A~C4~nn~Hbl. 

HapMbl YVIK P4>, peryfii>1PYIOL1.1~X 

pelKI>1M e 11cnpae1>1TenbHbiX Y"~Pe>KAeHI>1RX 
(rn. 12 YVIK P4>), AeTafii>131>1PYIOTCR TaKI>1M 
BeAaMCTBeHHbiM HapMaTI>1BHbiM aKTaM, 
KaK npae~na BHyTpeHHera pacnapRAKa 
~cnpaBI>1TeflbHbiX y4pe>KAeH~~. 

YTBep>KAeHHble M1>1HIOCTaM Pacc11114 • 

Cyll.leCTBeHHae MecTa e 
a6ecnB4eHI>11>1 pelKI>1MHblx Tpe6aeaH~i-1 e 
1>1CnpaBI>1TeflbHbiX KaflaHI>1RX (Aanee VIK) 
np~HaAflelKI-IT era cpeACTBaM, KaTapble 
JaKaHaAaTeflbHa JaKpenneHbl B CT. 83-
86 YVIK P4>.YronaeHa-!>1cnanH~TeflbHbl~ 

KaAeKC pernaMeHT1>1pyeT ~cnaflb3aBaHI>1e 
TeXHI>14eCK~X cpeACTB HaAJapa 1-1 

KaHTpaiiR (CT. 83 ), np~MeHeH~e KaTapbiX 
Aa era np~HRT~R He ~Mefla HapMaT~BHa
npaeaea~ 6aJbl. AaHHble rexH~4BCK1>1e 

CPBACTBa MalKHa KflaCC~QJ~l.\~paBaTb 
Ha: CpBACTBa a6HapylKBH~R 

HapyweHil~ pelKHMa; CpBACTBa CBRJil; 

~ 610flfl8TeHb HOpM8TiotBHbiX BKTOB c:pe,o.epanbHbiX opraHOB 

~otcnonH~otTeJlbHOI-4 enacrH.· N!i! 47.- 21.11.2005. 
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ayA~aB~JyaflbHble cpeACTBa'. 
Apyr~M ealKHbiM cpBACTBCJM 

a6ecn94eHI>1R pelKio1Ma OT6b1BaHI>1R 
fliiWeHio1R CBOOOAbl RBtlfleTCR 
anepaTHBHa-poJbiCKHaR ABI!TerJbHOCrb.B 
1>1CnpaBHT6IlbHbiX Y4Peli!Af!HHSIX aHa 
acyll.leCTBnReTCR anepantBHbiM~>~ 

annapaTaMH. YranaeHa-~>~cnanH~>~TeflbHae 
JaKaHaAaTeflbCTBa anpBAefiReT rnaBHOB 
e pa6aTe anepaTHBHbiX annapame 
~cnpaBHTeflbHbiX Y4PBlKABHI1~ (.Qanee 
VIY).HaH6anee BalKHbiM RBIIReTCR 6opb6a 
C npecrynHaCTbiO B VIY.QnepaTI>1BHO-
pa3biCKHble Mepanp~>~RTHR e VIY 
acyll.leCTBIIRIOTCR, npe>KAe ecero, e 
4efiRX a6ecn94eHHR fieJOnaCHaCTH 
acy>KAeHHbiX, nepcaHana 11 1>1HbiX 
fl~l.\. BbiRBfleHio1R, npBAynpe>KABH~R 

~ pacKpbiT~R rDTaBRll.liiXCR H 
caeepweHHbiX npecrynneHH~ 1o1 

HapyweHio1Ci ycTaHaBIIBHHara napRAKa 
aT6biBaHHR HaKaJaHiiR.C naMall.lbiO 3Ta~ 
AeRTeflbHaCTH 4aCTb npeCTynfleHil~ 

npeceKaeTCR Ha CT8Ailil HX naAraTaBK~. 
npa<jll>1flaKTilpyeTCR 6aflbWaR 4aCTb 
npaeaHapywE•H~Ci. nepeKpbiBaiOTCR 
KaHanbl naCTynneH~R e VIK Janpell.leHHbiX 
npeAMBTaB. 

HapMaTI>1BHa-npaeaeaR 6aJa 
neHI>1TBH4~apHa~ c~cTeMbl MaHromtl>1 
sa MHaraM caenaAaeT c paccHi1CKiiM 
JaKaHOAaTBflbCTBOM, HO B TO lKB BpBMR 
iiMeeT ~ CBa~ Oca6eHHOCTio1. 

06ecnB4eH~IO 6eJonacHOCTH 
B HCnpaBio1TeflbHbiX Y4PB>KAeH~RX 

MoHran~~ YABIIRBTCR noBbiWeHHae 
BH~MaHiiB, OC06eHHa B CBR3~ C 
HacTyni>1BWI>1M~ iiJMBHBH~RMil B 

yrOIIOBHOM H yrafiOBHa-~cnafiHHT6IlbHaM 
3aKOHOAaTBflbCTBB Ha"'iiHaR C 2008 
roAa.BalKHOe JHa"'eHHe JABCb HMeeT 
3aKOH MOHrDflbCKai1 pecny6nHKil «0 
npo<jJHnaKTHKe npecrynneHil~» or 5 

~ Koa.tMeHrap~H k YronoeHo-HCnOJ1HMrertbHOM}I xQAe~Xcy 

Pocc~on1CKOH ¢>8A8p81..11414 14 ~vh.untMaJlbHbiM CTaHASPTtU:>I .. 

flpBBMI18.M o6p8~HI'IA C 3a.IU1KN8HHb1MMI no.q o61J.t..p41A 
lf1.C Mvn.J.I&HKOBa.- M.: 3KcneprHoe 610p0.- 1997.- C. 82-
84. 



.QeKa6pR 1997 r.• PR.Q ero nono>KeH~i1 

c<f>opMymtpoBaH B CTpOroM COOTBeTCTB~~ 

·C HOpM8MI1 Me>K.QyHapO.QHbiX .QOKyMeHTOB. 

B 4aCTHOCTI1, JaKpennReTcR nono>KeHI1e 

n. V (5.1.4) 06 Y'J8CTI111 06lJ.IeCTBeHHOCTI1 

B npocpl1naKTI14eCKoi1 pa6oTe; n. VI 
(6.1.3) o6 ycTpaHeHI111 ycnoa11i111 np~4~H 

npecrynHOCTI1; n. XI o6 o6R3aHHOCTRX 

TeneB11.QeHI1R 11 cpe.QCTB M8CCOBOi1 

11Hcf>opM81..11111 B npocfJ11n8KTI14eCKOi1 

pa6oTe 11 .Qp. Oco6oe BH~MaHI1e 
y.QenReTCR aonpocaM o6ecne4eH~R 

6e30n8CHOCTI1 B 11CnpaBI1TenbHbiX 

Y'Jpe>K.QeHI1RX MoHr0n1111 B OTHOWeHI111 

HeCOBepWeHHOneTHI1X OCY>K.QeHHbiX.7 

C Y4eTOM yKaJaHHbiX 

peKoMeH.QaU11i1 a MoHronl1~ 6bin np11HRT 

COOTBeTCTBYIOll.ll1e 3aKOHbl, B KOTOpblX 

peani130BaHa Onpe.QeneHHaR 4aCTb 11X. 

3TO T8KI1e 3aKOHbl KaK «06 ~CnOnHeHI1~ 

nocTaHoaneHI1i1 o6 apecTe, 38Knt04eHI1~ 

nO.Q CTpa>Ky no.Qo3peaaeMoro. 

06BI1HReMOro, nO.QCY.Q11MOro» (1999 
r.), «06 ~cnonHeHI111 cy.Qe6Horo 

peWeHI1R» (2002 r. )6 11 Be~ OMCTBeHHbli1 

HOpMantBHbli1 aKT -np~Ka' MI1H~CTpa 

IOCTI11..11111 <<0 nopR.QKe 11CnOnHeHI1R 

3aKOH «06 11CnOnHeHI111 nOCTaHOBneHI1Ji1 

o6 apecTe, JaKnt04eHI111 no.Q cTpa>Ky 

no.QoJpeaaeMoro, o6BI1HReMoro, 

nO.QCY.Q11MOf0»9 

B cooTaeTCTBI111 c JaKoHaMI1 

MoHron1111 11 11Hb1MI1 HOpMaT~BHO-

npaBOBbiMI1 aKTaMI1 B uenRX o6ecne4eH~R 

6e3onaCHOCTI1 B 11CnpaBI1TenbHblX 

y4pe>K.QeHI1RX OCHOBHOe 

3aOCTpeHO Ha cne.QYIOll.lee: 

BHI1MaHI1e 

'· 0 npo¢1Mnar.nu:.e npecrynneH~o~M 3ar.OH MoHrOflbCKO&il 

Poc.ny6nHKH /1 C6 3a~<:OHOS MoHronurolil Pbt:ny6mti':VI 
/naH-&<rrop, 2002 

· Cti HQPMaTMEJHbjY. anosno npaaaM HecoeepwaHHOflBTHIO' .• 

Y'naH-6aTop, 1997, XyyXAMHH3p)(H~u-nanaap:o1 MoHron 
)'I'K:biHXY)'IIL- YnaaH6aaTap OH. - 2001 OH 

'· C6opHiok ~ MoHronbCkoH pecny6nHKI4 - 'lnaH
&aTop. 2002 

• nPMr..a.4 MKJ rw 74-2000 
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1) ycTaHoaneHI1e 11 onpe.QeneHI1e 

ocHOBHbiX ueneli1 o6ecne4eH~R 

6e3onaCHOCTI1 B lilY; 
2) onpe.QeneHI1e OCHOBHbiX 

BHeWHI1X ~ BHYTPeHHI1X cpaKTopoa, 

aoJ.Qei1cTBYIOlJ.I~X Ha o6ecne4eHI1e 

6e3onaCHOCTI1 B lilY; 
3) ycTaHoaneH~e cxeM o6ecne4eH~R 

6e3onaCHOCTi'l B lilY; 
4) onpe.QeneHI1e noHRTi'IR, 

CO.Qep>KaHi'IR, OC06eHHOCTei1 11 COCTaBa 

o6ecne4eHI1R 6e3onacHOCTi'l B lilY. 
06ecne4eHI1e 6e3onacHOCTI1 

B 11CnpaBI1TenbHbiX y4pe>K.QeH11RX 

6a311py10TCR, BO-nepBbiX, Ha 

COBpeMeHHOH HOpMaT11BHo-npaBOBOH 

6a3e. peryni'lpytOll.leH npaBOOTHOWeHI1R 

OCHOBHbiX cy6beKTOB B lilY; BO-BTOpblX, 

3aBi'ICi'IT OT COCTORHI1R cne1..111anbHbiX 

cpe.QCTB, TeXH11K11 1'1 BOOpy>KeHi'IR, 

i'IMeiOlJ.Ii'IXCR B Hanl141'111 B lilY; 1'1 B-TpeTbi'IX, 

OT npocf>eCCI10HanbHbiX HaBbiKOB 11 

cnoco6HOCTei1 caMoro nepcoHana 

neHi'ITeHU11apHoli1 Ci'ICTeMbl MoHron1111. 

no.Q BHeWHI1MI1 cf>aKTOpaM11, 

Bni1RIOlJ.II1Mi'l Ha 6e30naCHOCTb B 

11CnpaBI1TenbHbiX y4pe>K.QeHI1RX B nepByiO 

04epe.Qb, nOHI1MaiOT CaMy 06beKT11BHYIO 

06CTaHOBKy, KOTOpaR, KaK npaBI1nO, 

JaB~Ci'IT OT C01..1~8nbH0-3KOHOMI14eCKI1X, 

non11Ti'14eCKi'IX, HOpMOTBOp4eCKI1X, 

i'l.Qeonom4eCKi'lx ~ 11HbiX oco6eHHOCTeli1 

rocy.QapcTBa; a TaiOKe B03.Qeli1cTBi'IR 

HeKOHTpOnl1pyeMbiX CTI1Xi'1HHbiX C~n 

np1-1pO.Qbl. 

K BHYTpeHHI1M cpaKTopaM OTHOCRT 

cne.Qy10ll.l~i1 nepe4eHb o6cTORTenbcTe: 

- COCTORHi'le, ypOBeHb, .Q11HaMI1KY 

~ TeH.QeH1..111~ neHI1TeHU1-1apHOJi1 

npeCTynHOCTi'l B ~cnpaBi'1TenbHbiX 

yype>K.QeH~Rx MoHron..,~; 

npaKTi'IKY 

OCy>K.QeHHbiX B COOTBeTCTBI1i'1 C 

npaei'lnaMI1 BHyTpeHHero pacnopR.QKa e 

lilY: 
COCTORHI1e cneUi'18nbHbiX 

cpe.QCTB, TeXHI1K~ 11 BOOpy>KeH~R. a 

TaiOKe KaYeCTBeHHOe COCTORHI1e C8M~X 

06beKTOB yronOBH0-11CnOnHI1TenbHOi1 
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ClolCTBMbl; 

KB3flHQJI-1K3L{I-1A H 

npOQJBCCI-10H3flbHblti ypOBBHb C3MHX 

pa60THI-1KOB neHI-1TBHL{1113pHOti CIIICTBMbl 

MoHron1111o1. 

8 COOTBBTCTBIII iol CO CT. 3 1-1 CT. 5 
JaKoHa MoHrOfll-ll-l «06 1-lcnonHeHI-ll-l 

cyAe6Horo peweHIIIA» (2002 r.)10 

AaeTcA Knacclo1QJIIIK3Lt111A o6ecneYeHI-lA 

6830n3CHOCT!ol B IIICnpaBHTBflbHbiX 

Y4PB>KABHI-1AX, KOTOpaA nOAP33ABflABTCA 

ycnoeHo Ha Tpiol rpynnbl: 

a) pOflb Ill 3H34BHIIIB PYKOBOAiolTBflA 

(1<1CnOflHAIOlJ.II-1j;j cy6bBKT); 

6) TBXH!ol4BCKOB COCTOAHiolB 06bBKT3 

lllcnpaBI-lTeflbHbiX Y4PB>KABHI-1ii; 

B) onepaTI-lBHO-Cfly>Ke6HaA 

ABATBflbHOCTb nepCOHana li1Y. 

CaMa ABATBflbHOCTb yronoeHo-

lllcnonHI-lTenbHOiil CIIICTBMbl MOHrOflioll-1, 

K3K rDCYA3pCTBBHH3A, OCHOBbiB38TCA Ha 

OCHOBHbiX npiolHL{Iolnax, T3KHX K3K: 

npi-1H41-ln 3QJQJBKTiolBHOCTI-1 

ABATBflbHOCTiol cy6beKTOB ynpaeneHI-lA; 

1° C6opH~K JaKoHoe MoHronbCKOH pecny6ni1KI1. - YnaH-
6arop, 2002. 

npi-1HL.tl-1n 

onepe>KBHI<1A 1o1 

2015 1'1051551 

npeBeHTHBHOCTH, 

npeAOTBpa~HMA 

HeraTI-lBHbiX nOCflBACTBHj;j; 

- npMHL{IIIn H3Y4HOrO nOAXOA3 no 

o6ecneYeHI-110 6eaonacHOCTI-l; 

- npliiHL{IIIn B33HMOABiiCTBHA BCBX 

cy6bBKTOB, 33111HTBpeCOBaHHbiX B 

o6ecneYBHHIII 6eaonaCHOCTH; 

- npliiHL{Mn 3ABKB3THOCTH lo1 r~o~6KOCTH, 

peariolpyiOlJ.IHti Ha BOJABtiCTBHB BHBWHHX 

Ill BHyrpeHHIIIX Ql3KTOpOB. 

B pe3yflbTaTe 111JY4BH1<1A 1-1 aHanH3a 

npBAMBT3 HCCflBAOB3HHA. K3K B F'occMH, 

TaK"' e MoHrDflllllll o6ocHOBbiBaBTCA BbiBOA 

0 HB06XOAHMOCTH Y4HTbiB3Tb BHyrpeHHMB 

iol BHBWHiolB, BflliiAIOlJ.IiolB Ha 06eCnBYBHHA 

6830naCHOCTiol B IIICflp3Blo!TBflbHbiX 

Y4PB>KABHiolAX lo1 C06fliQABHiolA B HHX 

p8>KIIIM3. li1X HrHOpHpoB3Hlo!B Bbl3biBaBT 

HeraTI-lBHbiB nOCflBACTBMA - ocna6neHHB 

lilfliol Y>KBCT04BHI-1B pe>KHMa, 'ITO 

6yABT, 6eJyCflOBHO, npenATCTBOBaTb 

BblnOflHBHioliO 

rocyAapcTeaMH 

peQ>opMiolp083HI-1A 

CiolCTBMbl. 

nocraBfleHHbiX 

J3Aa4 e ceeTe 

neHHTBHL{H3pHOti 

---000---
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nPABOBMI nPI.1POAA 3APY5E>KHbiX CBs:I3EH 
CY5bEKTOB POCC&.1HCKOH CI)E,QEPAl-'1.11.1 

0.8. XbiWUKmyee, npoljJeccop 
5ypRmcKoao aocyoapcmeeHHoao 

yHueepcumema,3acnyJKeHHbiUIOpucm 
PI!J,K.IO.H., 

A.B. AK4ypuHa,Ha'lanbHUK omoena 
rocyoapcmeeHHO-npaeoao KOMUmema 
AoMuHucmpa4uu rnaebl Pecny6nuKu 

5ypRmUR U npaeumenbcmea 
Pecny6nuKu 5ypRmuR, K.IO.H 

B crarbe ~ccneAyercR npaeoeaR 
6a3a, pernaMeHT~PYIOLl.laR eonpocbl 
ocyl.LieCTBileH~R cy6beKTaM~ Pocc~~CKO~ 

<lleAepa!j~l'l MeJKAyHapOAHbiX CBR3e~. 

aHai1~3~PYIOTCR ~MeiOLl.ll'leCR B 
JOPI'IA~YecKOH n~reparype MHeH~R 

OTHOC~TeilbHO npaBOBO~ np~pOAbl 

TaK~X CBR3e~. 060 ;HOBbiBaeTCR 
n03H4~R 0 MHOroacneKTHO:TI'I yYaCT~R 

cy6beKTOB P<ll B MeJKrocyAapCTBeHHO~ 
AeRTeilbHOCTH. 

l<flJOYeBble CilOBa: Me>t<AyHapOAHble 
CBR3.,, cy6beKT Pocc.,~cKo~ <lleAepa4~"· 
¢eAepaT.,BHble OTHOWeHI'IR 

In article the legal base regulating 
questions of implementation by subjects 
of the Russian Federation of international 
relations is investigated. opinions of rather 
legal nature of such communications 
available in legal literature are analyzed, 
the position about different forms of 
participation of territorial subjects of the 
Russian Federation locates in interstate 
activity. 

Keywords. international relations, 
subject of the Russian Federation. federal 
relations 
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C no3~4~~ Me>t<AyHapOAHOro npaea 
rocyAapCTBO ecerAa paCCMaTp.,eaeTCR 
Kat< 48IlOCTHaR CTpyKTypa, np~ 

3TOM ¢opMa era roCyAapCTBeHHO-
reppiHOp~ailbHOro ycrpo~crea He 
~Meer cyl.LieCT8eHHoro JHaYeH~R np~ 

8biCTpa~8aH~~ A~nnoMan!YeCK"x 

OTHOWeH~~. o¢opMileH"R aKTa 
np~3HaH~R ~ np. Me>t<Ay reM oYe8~AHOe 
pa3IlHY~e npa8o8oro craryca repp11rop11~ 
8 COCT88e roCyAapCT8a 8 3aB~C.,MOCT~ 
OT Taro R8IlReTCR IlH OHO CilOJKHbiM 
"Il~ npOCTbiM, KOH¢eAepaT~8HbiM, 

¢eAepaTI1BHbiM Ill16o YHI1TapHbiM, 
Bil~ReT Ha BbiCTpa118aHI1e 3apy6e>KHbiX 
C8R3e~ yacre~ rocyAapcrea ( cy6beKT08, 
a8TOHOM.,~). np~ 3TOM, Ha HaW 83rnRA, 
11MeeTCR TaK>Ke npRMaR 388~CI1MOCTb 

803MOJKHOCT" 8biCTp8~B8H~R 

COOT8eTCT8YIOLli~X B3a11MOOTHOWeH~H 

OT CTeneH" 4eHTpai1~384~~ Ill160 
Ae4eHrpan~Ja4"~ crpaHbl. 

nocileAH~~ Te311C MOlKHO 
npOCileA~Tb Ha ~CTOP~" CT8H08IleHHR 
~ pa38.,TI1R ¢eAepaT~8HbiX OTHOWeHH~ 
8 Pocc~'lct<o'l <lleAepa41-1~. Tat<, nocne 
pacnaAa CCCP Ha 3Tane <<napaAa 
cy8epeHHTeT08>> npOI130WI10 pe3KOe 
pacwHpeHHe Me>t<AyHapOAHbiX KOHTaKTOB 
cy6beKT08 P<t>, np~-1 3TOM per~oHbl 

aKH18HO, a 8 KaK~X-TO acneKTaX ~ 

YpeJMepHo aKTH8HO, 8KI110Y~Il~Cb 8 
M8>KrOCYA8PCT8eHHble OTH•)WeH~R. 

noiFBep>t<AeHI1eM roMy R8IlRercR ~ 

peri'IOHailbHOe 3aKOHOAaTeilbCT80 90-x, 8 
oco6eHHOCTI1 pecny6nVIK. Tat<, Hanp11Mep, 
s craTbe 7 4 KoHCTI1TY41111 Pecny6n11t<11 
5aWKOpTOCTaH1993 3aKpenilRI10Cb, 
YTO OHa R8IlReTCR CaMOCTORTeilbHbiM 
y4aCTHHKOM Me>t<AyHapOAHbiX 11 
8HeWHe3KOHOMI14eCKI1X OTHOWeHI1,;j 
11 CBR3e~. KpOMe T8X, KOTOpble 
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A06poeonbHO nepet:~aHbl no Aoroeopy e 

eet:~eH~e Pocc~~cKo~ <llet:~epa4~~- [1 I 
HenbJR He ecnoMH~Tb ~ I-1Meewl'!eCR 

cenapaTI-1CTCKI'IeABI'!>t<eHJ.1R B HeKOTOpbiX 

pecny6ni-1K8X, COCT8BI'IBWI-1X peanbHYIO 

yrpoJy Teppi-1TOpi-1anbHO~ ljenOCTHOCTI-1 

rocyt:~apcTBa. 

CneAYIDli.ll-1~ 3Tan, xpoHonorJ.1YeCKI-1 

OJH8MeHOB8HHbl~ npi-1XOAOM HOBOrO 

CTOneT~R. npORBJ.1nCR B peJKOM ycl'lneHI-1~ 

ljeHTpanl-13841'11-1 BnaCTI-1, BbiCTp81-1B8HI'II'I 

et:~I-1HCTBa npaeoeoro npocTpaHcTea. 

JaKOHOAaTenbHOM j.1 AOKTpi'!HanbHOM 

o6ocHoeaHI-1~ eAI'!HCTBa CI-1CTeMbl 

rocyt:~apcTeeHHO~ enacT~'!. TaK, e 

Onpet:~eneHI-11'1 KoHCTI-1TY41-10HHoro Cyt:~a 
POCCJ.1~CKO~ <llet:~epaljl'!l-1 OT 27 ~IOHR 2000 r. 

N2 92-0 yKaJaHO, YTO HOpMbl KOHCTI-1Ty41-1~ 

pecny6ni-1K, ycTaHaBni-1BaiOl!.ll-1e 

I'IX CTaTYC B K8YeCTBe cy6beKTOB 

Me)f(AyHapOAHOfO npaaa, npOT~BOpeYaT 

nono>t<eHI-1RM KoHCTI-1TY4~'~"' Pocc1-1~CKO~ 

<lleAepaljl-11-1. 0TMBY8Il0Cb, YTO 

«pecny6Ili-1K8 He MO>t<eT 6b1Tb cy6beKTOM 

Me)f(AyHapOAHOro npaaa B KaYeCTBe 

cyeepeHHOrO rocyAapcTBa 1-1 yYaCTHI-1KOM 

COOTBeTCTBYIOli.I~X Me>t<roCyAapCTBeHHbiX 

OTHOWeHI-1~, He MO>t<eT 38KI110Y8Tb 

AOrDBOpbl Me)f(AyHapOAHO-npaBOBOrO 

xapaKTepa>>[2]. 

B 3TOT >t<e nepi-10A 6bin npi'IHRT 

<lleAepanbHbl~ JaKOH OT 04.01.1999 N2 
4-<ll3«0 KOOPAI'IH841-11-1 Me)f(AyHapOAHbiX 

1-1 BHeWHe3KOHOMJ.1YeCKI-1X CBRJe~ 

cy6beKTOB Pocc1-1~cKo~ <lleAepa41-11-1» [3]. 
CTaTbR 1 A8HHoro JaKoHa JaKpennReT 

npaao cy6beKTOB Pocc~~CKO~ <lleAepa41-11-1 

Ha OCYli.leCTBileHI-1e Me)f(AyHapOAHbiX 

1-1 BHeWHe3KOHOMI-1YeCKI-1X CBRJe~ C 

cy6beKT8M~i-1HOCTpaHHbiXQJeAepaTJ.1BHbiX 

rocyAapcTB, 8AMI-1HI-1CTpaTI'!BHO 

Teppi-1TOpi-1ailbHbiMI-1 o6paJOBaHI'IRMI-1 

i-1HOCTpaHHbiX rDCyAapCTB, a TaiOKe 

Ha YY8CTI'!e B AeRTenbHOCTI-1 

Me)f(AyHapOAHbiX opraH1-1Ja41-1~ B paMKaX 

opraHOB, COJAaHHbiX cneljJ.1aJlbHO AflR 

3TO~ ljeni-1B npeAenax nOilHOMOYI'I~. 

npeAOCTaBI1eHHbiX I-1M KoHcTI'ITYY~'~e~ 

POCCI'I~CKO~ <llBAepaljl-11'1, QJeAepanbHbiM 

2015 NII5(55J 

JaKOHOAarenbCJBOM "' AOroeopaM~>~ 
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Me>t<Ay opraHaMI'! rocyAapcTBeHHO~ 
enaCT~'! POCCI'I~CKO~ <lleAeP841o11'1 lo1 

opraHaMI'I rOGyA8PCTBeHHO~ BJlaCTH 

cy6beKToe PoccH~cKo~ <lleAePa4H~'~ o 

paJrpaHI-1YeHI'II'I npeAMBTOB BeAeHI'!R 

1'1 nonHOM041'1"1.0Gyli.leCTBneHI'Ie T8KI'IX 

CBR3e~ C opraHaMI'I rDCYA8PCTBeHHO~ 
enaCT~'! I'IHOCTpaHHbiX fDcyA8PCTB 

BOJMO>t<HO AflR Cy6beKTOB Poccl'!i1CKOM 

<lleAepaljl-11'1 C COrnaCI'IR npaBHTeilbCTBa 

Pocci'!~CKO~ <lleAepa4HH. B CTaTbB 

10 3aKoHa 3aKpenneHo npaeo 

cy6beKTOB POCCH~CKO~ <lleAeP84HH 

e 4enRx peani'!J84H~'~ cornaweHMH 

06 OCyl!.leCTBneHHI'I Me)f(AyHapOAHbiX 

1-1 BHeWHe3KOHOMHYeCKHX CBRJe~ no 

cornacoaaHI'IIO c MHHI'ICTepcTBOM 

I-1HOCTpaHHbiX Aen PoccH~CKo~ 

<lleAepalji'!H OTKpbiBaTb CBOM 

npeACT8BJ.1TeilbCTBa 38 npeAenaMH 

POCCI-1~CKO~ <lleAepalji'IH. npH 3TOM npRMO 

nOAYepKi-1B8eTCR, YTO npBACT8BHTBilbCTBa 

He I'!MeiOT A1-1nilOM8THYeCKI'I~ CT8TyC 

1-1 Ha Hero he MOryT 6b1Tb BOJilOJKeHbl 

Al'lnnOM8TI'IYE CKI'Ie nl'!60 KOHCYilbCKHe 

QJYHK41'11-1. 

YKaJaHHbl~ JaKOH ~'!Men 

i-1CKiliOY~TenbHO B8lKHOe 3HaYeHI'Ie 

AflR npaaoaoro o6ecneYeH~>~R 6anaHca 

1-1HTepecoa P<ll 1-1 ee cy6beKToe e 

eonpocax co6n10AeHI'!R eA~HcTea 

BHewHe~ noni'ITJ.1KI'I. 6onee TOrD H8 

38KOHOA8TBilbHOM ypoeHe YeTKO 

onpeAeneHO, YTO Al'lnilOM8TI'!YeCKHX 

npeACTaBI'!TeilbCTB perHOH8IlbHOfO 

YPOBHR 6biTb He MOlKeT. 

8 3TO~ CBR31'1 

npeACT8BI'!TeilbCTB8B 

rocyAapcTeax. KaK 

COJA8BaeMble 

3apy6eJKHbiX 

npaBHilO, 

RBilRIOTCR peri'IOH8IlbHbiMH OpraHaMH 

rocyAapcTBeHHO~ MacT~. HanpHMep. 

B Pecny6n~Ke 6ypRTHR Ha OCHOB8HHI'I 

YKa3a npe3HAeHTa Pecny6ni'!KH 

6ypRTI-1R OT 07.08.2007 N2 486 «0 

CTpyKType HCnOnH~TeilbHbiX opraHOB 

rocyAapcTBeHHO~ MacT~>~ Pecny6nHK~'~ 

6ypRTHR»COJA8HO npBACTaBHTBilbCTBO 

Pecny6ni'IKI'I 6ypRTHR PoccHHCKOH 



<lle.Qepal.IHH B r. YnaH-6aTOp MoHronHH, 

RBnRIOll.IHeCR HCnOflHHTBnbHbiM 

opraHOMrDCyAapCTBeHHO~ snaCTH 

Pecny6nHKH 6ypRTHR[4]. CornaCHO 

nonoJKeHHIO 0 npe,QCTaBHTeflbCTBe B ero 

KOMneTeHl.II'IIO BXQAHT npe,QCTaBneHHe 

HHTepeCOB Pecny6nHKH 6ypRTHR B r. 

YnaH-6aTOp MOHrDfli'IH BCqJepe TOproeo-

3KOHOMHYeCKOrD, HayYHO-TeXHHYeCKOrO, 

KYflbTyp HO ro, ryM a H HTa pH 0 ro 

COTPYAHHYeCTBa [5). 
B 2003 rOAY npHHRT <lleAepanbHbl~ 

3aKOH «06 OCHOBaX roCyAapCTBeHHOrO 

perynHpOBaHHR BHeWHeTOprOBO~ 

AeRTeflbHOCTH>>, onpe,QeflHBWH~ OCHOBbl 

rDCyAapCTBeHHOrD perynHpOBaHHR 

nOflHOMOYH~ PoCCH~CKO~ <lleAepal.IHH 

H ee cy6beKTOB 1'1 TatOKe YeTKO OYepTHfl 

rpaHHl.lbl nOflHOMOYH~ cy6beKTOB 

PoccHHCKO~ <lleAepal.IHH B CqJepe 

BHewHe~ ToprosnH [6]. 
CneAyeT OTMeTHTb, YTO, no MHeHHIO 

PRAa aeTOpoe. «nonoJKeHHR AaHHoro 

3aKoHa B onpeAeneHHO~ Mepe cy3HflH 

KOMneTeHl.II'IIO perHOHaflbH >IX BnaCTe~ 

B o6nacTH npaeoeoro pecynHpoeaHHR 

BHewHeTOproeoH AeRTen >HOCTH no 

cpaeHeHHIO c paHee Ae~cTeoeaewHM 

3aKOHOAaTeflbCTBOM. bblfll'l I'ICKfltOYeHbl 

nOflHOMOYHR, CBR3aHHble C B03MOJKHOCTbiO 

npeAOCTaeneHHR AOnOflHHTeflbHbiX, 

no OTHOWeHHIO K qJeAepaflbHbiM, 

qJHHaHCOBbiX rapaHTHH yYaCTHHKaM 

BHewHeTOproBOH AeRTenbHOCTH, 

3aperHCTpHpOBaHHbiX Ha TeppHTOpHH 

COOTBeTCTBYtOll.lero cy6beKTa PoccH~CKO~ 

<lleAepal.IHH H AP-»[7]. 

TaKHM o6pa3oM, c yYeToM HopM 

AeHCTBYtOll.lero 3aKOHOAaTenbCTBa, 

$pMHpOBaHHOrD B nepHOA ycnOBHO 

BbiAenReMoro HaMH <<BToporo aTana», 

a TatOKe HCXOAR 1'13 HCTOpHYeCKOH, 

AOKTPHHaflbHO~ nOCblflOK, MOJKHO 

roBOpHTb 0 TOM, YTO cy6beKTbl 

PoCCHHCKOH <lleAepal.IHH He RBflRIOTCR 

H He MOryT 6b1Tb cy6beKTaMH 

MeJKAyHapoAHOro npaea. Pen<OHbl 

PoCCHH no npHMepy KnaCCH4eCKO~ 

<Pe.Qepal.IHH nepeAanH <t>eAepanbHbiM 
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BnaCTRM 

npH3HatOT 
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YaCTb CBOHX nonHOMOYH~, 

o6ll.lerocyAapcTBeHHbll1 

HeAenHMbl~ CyBepeHHTeT, n03TOMy H 

roeopHTb o HeKoi'l AOne cyeepeHHbiX 

npaB, B TOM YHCfle CBR3aHHbiX C 

B03MOJKHOCTbiO OCyll.leCTBneHHR BHeWHHX 

cHoweHH~. cerOAHR, BPRA nH onpaBAaHo. 

BMeCTe c TeM, aHanH3 Aei'ICTBYtOll.lero 

3aKOHOAaTeflbCTBa n03BOflReT rOBOpHTb 

0 HanHYHH onpeAefleHHbiX CyMMapHbiX 

npae, no3BOflRIOll.IHX cy6beKTaM P<ll 

yYaCTBOBaTb B MeJKAyHapOAHOM 

o6ll.leHHH. 0AHaKo B IOPHAHYecKo~ 

flHTepaType Ha cerOAHRWHH~ 

AeHb OTCYTCTByeT eAHHaR no3Hl.IHR 

OTHOCHTeflbHO npaBOBO~ npHpOAbl 

TaKHX 3apy6eJKHbiX CBR3e~ H CTaTyCa 

cy6beKTOB P<ll npH HX OCyll.leCTBfleHHH. 

TaK, HeKoTopble aeTOpbl HCXOART 1'13 

pa3fli'IYHoro npaeoeoro cTaTyca caMHX 

cy6beKToB P<ll. HanpHMep, I'!Menacb 

n031'1l.II'IR 0 rocyAapCTBeHHOi'l npHpOAe 

MeJKAyHapOAHbiX OTHOWeHH~ pecny6nHK 

B COCTaBe P<ll, I'ICXOARll.laR 1'13 TOflKOBaHHR 

YaCTH 2 CTaTbH 5 KoHCTI'ITYLI~'~~'~ P<ll, rAe 

yKa3biBaeTCR Ha TO, 4TO pecny6nHKH 

RBflRIOTCR rocyAapcTBaMH[8]. B 

nHTepaType BbiCKa3biBanocb TatOKe 

MHeHHe, YTO B BOnpocax MeJKAyHapOAHbiX 

CBR3e~ CTaTyC pecny6nHK H CTaTYC ApyrHX 

cy6beKTOB paBH03HaYeH [9). 
B TO JKe epeMR, yYHTbiBaR, YTO B 

HOpMaX TeKyll.IHX 3aKOHOB Mbl BCTpeYaeM 

nonHOM04HR cy6beKTOB P<ll e paMKax 

BHewHe3KOHOMH4eCKOI1 AeRTenbHOCTI'I. 

BbiCKa3biBatOTCR MHeHI'IR, YTO HMeHHO 

BOnpOCbl 3KOHOMHYeCKOrO pa3BHTHR 

RBflRIOTCR OCHOBHbiM 

MeJKAyHapOAHbiX CBR3e~ 

P<ll[10]. 

acneKTOM 

Cy6beKTOB 

Ell.le6onee BeCOMOH COCTaB>lRIOll.le~ 

MeJKrDCyAapCTBeHHbiX B3aHMOOTHOWeHH~ 

cy6beKTOB P<ll RBnReTCR npHrpaHHYHoe 

coTPYAHHYeCTBO. 3HaYI'!TenbHO 

KOni'IYeCTBO perHOHOB P<ll rpaHHYaT c 

Tepp~HOpHRMH HHOCTpaHHbiX rocyAapCTB 

1'1 3TO, 6e3ycnOBHO, He MOJKeT He BflHRTb Ha 

BbiCTpaHBaHHe CBR3e~ C npHrpaHHYHbiMH 

TeppHTOpHRMH. npl'l 3TOM BOnpOCbl 
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np~rpaH!-14HOro COTPYAH~YecTsa MOryT 
OXB8TbiB8Tb He TOnbKO ccf>epy 3KOHOM~KI-1, 
HO 1-1 pacnpOCTp8HRTbCR H8 COJA8H~e 

ycnos~~ AnR saa~MOAe~CTB~R s o6nacT~ 
o6paaosaHI-1R, KYnbTYPbl. 1-lJYYeH~R 
HaceneH~eM RJbiKOs conpeAenbHbiX 
rocyAapcTB, ocyll.leCTeneH~R 

rpaAOCTPO!-lTenbHO~ AeRTenbHOCT~. 1-lHbiX 
eonpocos ~H¢pacTpyKTypbl, sonpocoe 
~HTerpa[.l!-1~ c~cTeM npeAynpeJKAeH~R ~ 

ni-1KBI-1A8l.ll-1~ 4peJBbi48~HbiX C~TY8l.ll-1~. 

HanpaeneH~RMI-1 npi-1rpaHI-14HOro 
COTPYAH~YecTea MOryT 6b1Tb TaK>Ke 
H8Y4HO-TeXHI-14eCK!-le, 3KOnOrl-14eCK!-le, 
CnOpTI-lBHble 1-1 ~Hble CBRJ~. KOTOpble 
CnOC06CTBOB8nl-1 6bl COJA8HI-110 
6naronpi-1RTHbiX ycnoe~-1~ AnR 
paJBI-lTI-lR npi-1rpaH!-14HbiX Tepp!-lTOpi-1~. 

CooTBeTCTBYIOil.ll-le npaeooTHoweH!-lR 
AOn>KHbl 6b1Tb, Ha H8W BJrnRA 
yperyn~poeaHbl JaKOHOAaTenbHO. 
CneAyeT OTMeT!-lTb, 4TO pa6oTa no 
nOArQTOBKe ~ BHeCeH!-110 Ha paCCMOTpeH~e 
npoeKTa <l>eAepanbHoro aaKOHa «0 
npi-1rpaH!-14HOM COTPYAHI-lYecTee s 
POCCI-l~CKO~ <l>eAepa[.l!-1~>> npOBOA~naCb 
OTAenbHbiMI-1 cy6beKTaM!-1 npasa 
JaKOHOAaTenbHO~ I-1H~L.1~8T~Bbl, HO 
AO H8CT0Ril.lero MOMeHTa TaK 1-1 He 
pean~aosaHa[11]. 

):\OBOAOM B nOnbJy TOro, YTO Ha 
npasoey10 npl-lpOAY aapy6e>KHbiX csRJe~ 
cy6beKTos Pc:t> Bnl-lReT JHaY!-lTenbHOe 
KOn!-lYecTeo ¢aKTOpoe, npocne>K~saeTcR 
Ha np!-1Mepe C03A8Hi-1R Me>KAyHapOAHbiX 
CTpyKTyp He CTOnbKO no npl-lrpaH!-lYHOMy, 
CKOnbKO no reorpa¢1-lYeCKOMy np~Hl.ll-lny. 

TaK, Hanp~Mep, c 2005 roAa 
Pecny6n1-1Ka 5ypRT!-1R RBnReTCR 
YneHOMCOJAaHHO~ B 1996 r. ACCO[.I!-la[.l!-11-1 
pen10HanbHbiX aAMI-lHI-lCTpa[.l~~ CTpaH 
Ceeepo-BOCTOYHO~ AJ~I-1 (APACCBA), 
BKniOYaiOU4B~ 65 per!-lOHanbHbiX 
aAMI-lHI-lCTpat.~l-1~ 1-13 Pace~~. Pecny6n!-1K~ 
KopeR, K1-1TaR. MoHron~l-1 ~ KHAP. 

W~poKoe sJa!-lMOAe~cTs~e 
cy6beKTbl Pocc!-l~CKO~ <I>BAepat.~~~ 
ocy11.1ecTsnRIOT co cTpaHaMI-1 CHr. 
noCKOnbKY TaM COCPBAOT049Hbl lK~JHeHHO 
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sa>KHble AnR CTpaHbl pecypcbl, npoJK~saer 
60nbWaR YaCTb COOTe«eCTBeHH~KOS. 

B :no~ CBRJ~ nonaraeM. YTO Ha 

JaKOHOAaTBnbHOM ypOBHe AQJ1lKHbl 
6b1Tb yYTeHbl see BOJMOJKHble 
acneKTbl BbiCTpa~BaH~R cy6beKTOM 
Pocc~~CKO~ <l>eAepa[.l~l<l OTHOWeHM~ B 
MB>Kf0CYA8PCTBBHHOM npoCTpaHCTBe, 
oma>KeHbl paanMYHble ¢opMbl TaKoro 
B38MMOAe~CTBMR. 

Bblwe~<~ano>KeHHoe noasonRer 
peJIOMMpOBaTb, YTO Ha COBpeMBHHOM 
3Tane nocne BbiCTpa~<~BaHMR YeTKO~ 

eepTMKanl-1 snaCTM s PoccMM 
BbiCTp09HO [.leHTpanMJOBaHHoe 
cf>eAepaTMBHOe rocyAapCTBO, 0AH8KO 
He s nonHo~ Mepe onpBAeneHbl 
npaBOBbiB M opraHM38l.IMOHHbiB 
cf>opMbl BJaMMOOTHOWBH~~ Cy6beKTOB 
Pc:t> M aapy6e>KHbiX rocyAapcTs, YTO 
o6ycnosnMsaeT Heo6XOAMMOCTb 
npOAOn>K9H~RnpOB9AeHMRMCGn9AOBaH~~ 

s yKaJaHHO~ c¢epe. 

1 . KoHCTMTYLI~R Pecny6n~KM 
5aWKOpTOCTaH B peA8Kl.l~~ OT 24.12.1993 
r. N2 BC-22/15 (BeAOMocn1 BepxosHoro 
CoseTa ~ npaB~TBnbCTBa Pecny6n~K~ 

5aWKOpTOCTaH", 1994, NQ 4 (22). CT. 146) 
2. OnpBAeneH~e KoHcT~TYLI~OHHOro 

CyAa Pc:t> OT 27.06.2000 N2 92-0 
"no aanpocy rpynnbJ AenYTaTOs 
rocyAapcTseHHO~ AYMbl o nposepKe 
COOTBBTCTB~R KOHCTI-lTYLI~~ Pocc~~CKOH 

<l>eAepa[.IMM OTABnbHbiX nono>KeH~~ 

KoHcT~TYL.II-1~ Pecny6n~KM AAblreR, 
Pecny6nMK~ 5awKopmcTaH, Pecny6n~KI<! 
ii1HryweT~R. Pecny6nMK~ KoM~. 

Pecny6n~K~ CesepHaR OceTMR - AnaH~R 
1-1 Pecny6n1-1K~ TaTapcTaH" (Co6paH~e 

JaKOHOAaTenbCTsa Pc:t>, 17.07.2000, N2 
29, CT. 3117). 

3. <l>eAepanbHbi~JaKOHOT04.01.1999 
N24-<1>3<< 0 KOOPAI-lHal.I~M Me>KAyHapQAHbiX 
M BHBWHe3KOHOMMYeCK~X CBR3e~ 

cy6beKTOB Pocc~~CKO~ <I>BAepa[.IM~» 

(Co6paH~e JaKOHQAaTenbcTsa Pc:t>. N!! 2. 
11.01.1999, CT. 231). 

4. YKaJ npeJMABHTa Pecny6n~K~ 
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Introduction 
The 1966 International Centre 

for Settlement of Investment Disputes 
(ICSID) Convention arguably created 
some remarkable breakthroughs. The 
consent of a state to the jurisdiction of 
ICSID gives a private right to a party to 
remain sovereign and in an equal position 
in a lawsuit. In doing so, contracting 
states make compromises and promises 
to investors. Article 25(1) of the ICSID 
Convention requires a submission of 
parties' consent prior to a dispute to the 
ICSID jurisdiction and no proceeding 
can take place under the Centre unless 
parties have given their written consent. 
Moreover, the system of the Convention is 
premised on two levels of consent. At the 
first level, one finds the consent given by 
a host state, and the second, an investor 
by means of an agreement to ICSID 
arbitration' . Consent forms the foundation 
and cornerstone of the jurisdiction and 
proceedings of the ICSID mechanism. 

1.1 The method of application of 
law in Article 42 

The applicable law mechanism under 
the ICSID Convention provides a new and 
convenient way for the arbitrator to decide 
using the proper law, which in some cases. 
has caused considerable problems. The 
ICSID Convention of 1965 used a unique 
method in selecting the applicable law. 
As some scholars may refer. the 'direct 

' BerbardoM.Cremades. ·Arbitration between States and 
Investors; some jurisdiction issues, in Business Law", 2001. 
P.157 
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line of application method' states that 
the arbitrator will not consider conflicts in 
rules of law but rather directly decides the 
appropriate law for the case' Article 42 
created a guideline system, which defines 
how the appropriate law is selected for 
disputes between a contracting state 
and a national of the other contracting 
state. Article 42 should receive attention 
as it only addresses the application of 
substantive law. The Convention laid 
down:"The Tribunal shall decide a dispute 
in accordance with such rules of law as 
may be agreed by the parlies. In the 
absence of such agreement, the Tribunal 
shall apply the law of the Contracting State 
paf1Y to the dispute (including its rules 
on the conflict of laws) and such rules of 
intemationall.3w as may be applicable".' 

This section clearly and directly 
emphasizes that when there is no choice 
of selecting applicable law between the 
parties to the dispute, the tribunal should 
apply the law of the host state and rules of 
international law. In doing so. the parties 
to the dispute will know what law will 
apply from the beginning. Therefore, the 
predictability and certainty of the result of 
arbitration increases as well as efficiency 
and transparency. The direct application 
of law dispenses with the traditional rules 
of conflict, and it clearly invests in the 
arbitration the right to apply international 
law as it may be applicable. 

1.2 Issues regarding applying the 
law agreed by the parties 

The first sentence of Article 42( 1) 
states that the Tribunal shall decide 
a dispute in accordance with such 

: Zhu Kepeng, "Applicable Law in International Commercial 
Arbilration".Law Press of China. 1999. P.154 

J See, Article 42.1 of ICSIO Convention 



rules of law as may be agreed by the 
parties.4This principle was not only 
recognized universally as a basic principle 
in the international arbitration field, but it 
was also illustrated in many important 
international arbitration conventions such 
as the ICC5Arbitration Rules, which set 
forth: "The parties shall be free to agree 
upon the rules of law to be applied by 
the arbitral tribunal to the merits of the 
dispute."' 

Similar to the ICC, the European 
Convention articulated: "The parties shall 
be free to agree upon the rules of law to be 
applied by the arbitrators to the substance 
of the dispute."'Similar provisions can 
be found in Article 28 of the UNCITRAL 
Model Law and in arbitration laws of many 
countries such as France, Sweden. and 
Egypt. The principle of party autonomy 
was prioritized and adopted by the ICSID 
Convention. 

As some scholars point out, the 
parties are free to decide the substantive 
law that the Tribunal sho Jld apply in 
their dispute settlement. Ttoey can also 
leave the matter to the second sentence 
of the residual rule of Article 42( 1 )'. The 
common explanation is that both parties 
can choose the law of the host state, the 
law of the home state, and international 
law, and general rules of law. 

However, practice shows that in 
most circumstances, parties usually 
choose the law of the host state to govern 
the investment agreement since the 
investment and the dispute always take 

• See. Art42 of ICSIO Conyenl10n 

· ICC activities co'o'er a broad spectrum, from arbitration and 
disputt: resohJtion to making the case for open trade and 
the martl.et econc.my system, business self-regulation. fight
•og corruption or combating c.ommercial crime_ It has direct 
access to national governments all over the worfd through 
its notional committees 

' See. At117 1 of the Rules of Arbitration of the International 
Shamber of Commerce 1988 

' See. Al1 '/IL1 European Conveni.Jon on InternatiOnal Com
meroal Attritration 1961 

' Sef: Art Sh1hata. 1 F and Parr~. A.RApplicable. "Substan
tive- Law in Olf>P'lllM Between States and Pnvate Foreign 
Pert.iM" The Case of Arbitration under the ICSID Conven
\YJii. 9 ICSID R~-Foretgn ln>.~e&tment Law Joumal163 
1994 P18~ 
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place in the territory of the host state. 
Considering all these elements, the 
autonomy of the parties is limited in most 
occasions and it is very rare for host states 
to agree on the application of law from a 
third state to govern investment occurring 
in its territory. In addition, the autonomy 
of the applicable law cannot breach 
mandatory international law, international 
customary law or treaty obligations. The 
conclusion is that the law of the host state 
is the typical choice for a contractual 
relationship concerning an investment. 
The law selected by the investor's home 
state or third state is uncommon as it 
conflicts with activities closely related 
to the host state's legal system, e.g .. 
administrative law, labor law and tax law. 

According to statistics on cases 
arbitrated by ICSID. most parties agreed 
in applying the law of the host state. Only 
in the case of Colt Industries Operating 
Corporation v. Republic of Korea (Case 
No.ARB/84/2),9both parties agreed to 
apply the law of the investor's home state 
in their dispute. In this case, technical and 
licensing agreements for the production 
of weapons was more closely related to 
the law of the investor's home state. Such 
cases are special and rarely appear. 

1.3 Legal issues concerning the 
application of host state law 

As previously mentioned, the law 
of the host state is the typical choice. 
the ICSID Convention confirms this by 
the following:"ln the absence of such 
agreement, the Tribunal shall apply the 
law of the Contracting State party to the 
dispute (including its rules on the conflict 
of laws) and such rules of inte' national 
law as may be applicable". 10 

This provision emphasizes that the 
arbitration tribunal can directly decide 
the applicable law in the dispute if the 
tribunal cannot find an agreement in 
selecting a law between parties or if an 

v Available al, http.l/worldbank.orgllcsld/cases/conclude 
htm 

See. ICSID Convention, Art 42 1 
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agreement is incomplete and ambivalent. 
The traditional choice of law in arbitration 
always relied on the conflict of rules. As 
for UNCITRAL Model Law, in the case of 
failure to designate a law by both parties, 
the arbitral tribunal applies the law 
determined by the rules of conflict laws 
considered to be applicable"· Also, there 
are similar provisions in article VII of the 
1961 European Convention as well as in 
the ICC's Arbitration Rules. This principle 
of closest connection is universally 
accepted and applied in international 
arbitration when choosing law. However, 
in practice, only a few countries have 
adopted it. For instance, Switzerland's 
Federal Code on Private International Law 
stipulates that: "The arbitral tribunal shall 
rule according to the law chosen be the 
parties or, in the absence of such choice, 
according to the law which the action is 
most closely connected."" 

When there was no agreement 
about applicable law, the tribunal used 
this provision. For instance, in the case of 
Amco v Indonesia, the Tribunal pointed out 
that: "The parties having not expressed an 
agreement as to the rules of law according 
to which the dispute between them should 
be decided, the Tribunal has to apply 
Indonesian law, which is the law of the 
Contracting State Party to the dispute".'' 

Sometimes, the law of the host state 
changes in later stages. This happens in 
many developing countries whose legal 
system is still in a transitional condition. As 
a general principle, the host state's new 
law will be applicable as it changes. This 
was supported by many scholars such as 
G.R.Delaume's argument, which states 
that when there is no stabilization clause, 
the law governing the contract is the law 
in force not the law when the agreement 
was made, so the ICSID Centre should 

" See, "UNCITRAL Model Law on International Commercial 
Arbtlralion", 1985, Art28 

'~ See. ·switzerland's federal Code on Private International 
Law", 1987.Art 187 

'l See, Award of the Case, 20 November 1984, ICSID Re
port 452 

20151'1o5155) 

apply contemporary law when arbitration 
occurs." In practice, foreign investors 
usually require a Stabilization Clause in 
the investment agreement to prevent the 
impact of law from changing. If the parties 
have this kind of agreement between 
them, the applicable law will be the law 
they use to close the contract. 

1. 4 Legal issues concerning 
application of international law in 
dispute 

In Article 42.1. the Convention 
mentioned the application of international 
law, but it did not illustrate the function and 
rank between the law of host-contracting 
state and the rules of applicable 
international law. It was a compromise 
between developing and developed 
countries when the draft was discussed. 
As a middle measure, the Convention 
only placed them together with the word 
"and". Thus, concerning how to apply 
international law, many legal questions 
and debates ''rose. 

Usually the parties choose both 
domestic law and international law to 
govern the dispute. However, choice 
of only international law and excluding 
any reference to a domestic law is not 
advisable and thus. the chosen law 
may lack in clarity and technical detail. 
In AGIP v. Congo. the parties had 
agreed on the application of Congolese 
law supplemented by the principles of 
international law. After establishing the 
Congolese ordinance, which nationalized 
the claimant's property, it came forth to be 
a breach of Congolese law, the Tribunal 
turned to international law and held that: 

70 

"In the present case, it must be 
recalled, that according to Article 15 of 
the Agreement, Congolese law can be 
supplemented when the occasion arises 
by principle of international law."" 

In some instances, there is no 

•• G.R.Delaume. "Transnational Contract·Applicable Law 
and Sanlement of Disputes "New York, Oceana Pubiica
tions. 1982, P.69 

·~Award, 30 November 1979, 11CSID Report 323. Para. 62 



mention of the application of international 
law in agreement between parties. 
therefore, is there room for the application 
of international law? The practice of ICSID 
proved the confirmation of international 
law by the tribunal as being fit to be applied 
in such circumstances. In the case of 
South Pacific Properties Limited v. Egypt. 
there was disagreement as to whether a 
choice of Egyptian law had been made 
by the parties, and consequently. as to 
whether international law was applicable 
in conformity with the second sentence of 
Article 42(1 ). The Tribunal declared that 
international law was applicable either 
way: 

"Finally even accepting the 
Respondent's view, the Parties have 
implicitly agreed to apply Egyptian law, 
such an agreement cannot entirely exclude 
the direct applicability of international law 
in certain situations. "16 

Furthermore, the Tribunal pointed 
out that, when municipal law contains a 
lacuna, or international law 's violated by 
the exclusive application of r~unicipal law, 
the Tribunal is bound in accordance with 
Article 42 of the Washington Convention 
to directly apply the relevant principles 
and rules of international law. 17 

This attitude toward applying 
international law demonstrates that the 
Tribunal applies minimum international 
standards, even if the parties do not 
include international law in their agreement 
on applicable law. The complete exclusion 
of international law from the agreed 
choice of law containing only a domestic 
legal system would lead to undesirable 
consequences. A foreign investor, by 
assenting to only host state law, may 
waive the right of minimum standards for 
the protection of aliens and their property 
developed in customary international law. 
Such a circumstance would be contrary 
to the Convention's objective, which is to 
stimulate investment through the creation 

16 Award, 20 May1&92. 31CSID Report 18~. P207 

"ldst 208 
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of a favorable investment climate.'8Thus. 
the application of international law is 
always considered to play a very important 
role under the mechanism of the ICSID 
Convention. 

Then, what is applicable international 
law? The Convention itself did not give a 
clear definition of applicable international 
law. The official interpretation about the 
applicable international law was found in 
the Report of the Executive Directors and 
states that the term 'international law' as 
used in this context, should be understood 
in the sense given to it by the Statute of 
the International Court of Justice."The 
Statute of the International Court of 
Justice defines as the following: 

a. International conventions. whether 
general or particular, establishing rules 
expressly recognized by the contesting 
state; 

b. International custom, as evidence 
of general practice accepted as law; 

c. General principles of law 
recognized by civilized nations; 

d. Subject to the provisions of Article 
59, judicial decisions and the teachings 
of the most highly qualified publicists of 
the various of the nations, as subsidiary 
means for the determination of rules of 
law20 

Many scholars, especially those from 
developing countries, claim the above 
definition is too broad and difficult to apply 
in practice. 

Today, a significant part of 
international laws applicable in disputes 
are Bilateral Investment Treaties (BITs) 
between counties, with the first modern 
Bilateral Investment Treaty, made 
nearly 40years ago between Germany 
and Pakistan." Since this time, an 
increasing number of European counties 
have concluded such treaties with 

'"Report of ExeculiYe 01rectors. J,lara.9. 11CSID Reportl5 

,., /rJ. para.40 

,,_. See. Art 38 (1 j of Statute of the international c.ourt of jus
tice 

" A\lallable at, http·JJen wikipedla.org/wlki/BIIaleral_invesl
ment_lmaty 
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developing countries. It is only since the 
late 1980s that BITs have come to be 
universally accepting of the promotion 
and legal protection of foreign investment. 
According to surveys, by the end of 2009, 
there were over 2,500 BITs in the world" 
and these enormous BITs constitute most 
of the legal rules comprising international 
investment law for parties in dispute. 

Another noticeable development in 
this field is the fast increase of multinational 
investment treaties; we can find that 
several regional multilateral treaties 
dealing with investment have already 
been ratified. 23 ln 1995, negotiations were 
established within the Organization for 
Economic Co-operation and Development 
(OECD )24 in conclusion of the Multilateral 
Agreement on Investment (MAI).25 It 
was envisaged that apart from providing 
covered investments with substantive 
protections (as to general standards 
of treatment, expropriation, currency 
transfers and so on), the MAl would set 

zl World Investment Report 2009 overview. P. 11 Available at, 
http:llrO.unctad.org/wir/pdfsffuiiWIR02/ppxv-xxx.pdf 

l 3 These include the North American Fee Trade Agreement, 
reprinted in 32 ILM 289(1993); the Colonia Protocol on 
the Reciprocal Promotion and Protection of Investment 
within Mercosur, signed on January 27. 1994 and the 
Buenos Aires Protocol on the Promotion and Protection 
of Investment Made by Countries That are not Parties 
to Mercosur, signed on August 8, 1994(both protocols 
concluded under the Asuncion Treaty Establishing a 
Common Market Between Argentina. Brazil. Paraguay 
and Uruguay (Mercosur). signed on March 26, ~991 ); the 
Treaty on Free Trade Between Colombia, Mexico and 
Venezuela, signed on June 13, 1994; and the Energy 
Charter Treaty, reprinted in 34 ILM 381 (1995). 

"~ OECD was established 1961 in Paris, it brings together 
the governments of countries committed todemocracy and 
the market economy from around the wor1d. It provides a 
setting where governments compare policy experiences, 
seek answers to common problems, identify good prac· 
lice and coordinate domestic and international policies. 

25 It was negotiated between members of the Organisa
tion for Economic Co-operation and Development(OECO) 
between 1995 and 1998. Its purpose was to develop mul
tilateral rules that would ensure international investment 
was governed in a more systematic and uniform way be
tween states When the first draft was leaked to the public in 
1997, 11 drew widespread criticism from civil societygroups 
and developing countries. particularly over the possibility 
that the agreement would make it difficult to regulate for
eign investors. After an intense global campaign was waged 
against theMAI by the treaty's critics, the host nation France 
announced in October 1998 that it would not supportthe 
agreement, effectively killing it due to the OECD's consen
sus procedures 

72 

2015 No5(55) 

forth the consent of the parties to the 
submission of disputes with investors 
from other parties to arbitration under 
the ICSID Convention'" In addition, The 
United Nations Conference on Trade and 
Development (UNCTAD) is implementing 
a working program on a possible 
multilateral framework on investment. 
If these Multinational Agreements 
on Investment comes into force, the 
settlement procedures will include both 
state-to-state mechanisms such as in 
WTO and an investor-to-state mechanism 
as stipulated in most Bits. Therefore, the 
application of international law in the ICSID 
mechanism will be greatly enhanced and 
facilitated. 

ICSID tribunals have frequently 
applied rules of customary international 
law in its practice. In the case of Benvenuti 
& Bonfant v Congo, the Tribunal 
upheld the principle of compensation 
in nationalization, constituting one of 
the generally recognized principles 
of international law." Similarly, in the 
LETCO v Liberia case, for nationalization 
to be lawful, the Tribunal argued that it 
would have to be based on a legislative 
enactment, taken for a bona fide public 
purpose, remain non-discriminatory 
and accompanied by appropriate 
compensation.28Customary international 
law usually provides rules on the minimum 
standard for the treatment of aliens related 
to their property, and more specifically on 
expropriation and compensation, on the 
prohibition of denial of justice and on state 
responsibility for injury to aliens, these 
being obvious examples. In addition to 
customary international law, there are 
general principles of law and other opinions 
of well-established scholars related to the 
definition of Article 38 from the statute of 
the International Court of Justice debating 
whether legal rules require practice by a 

::-t~ See, Antonio R Parra "The Role of ICSIO in the SetHe
ment of Investment Disputes~ ICSID news, VoJume 
16,No.1.1999,P.5 

H Award, 15August 1980. 11CSID Report 357 

~a Award,31 March 1986,21CSID Report 366 



majority of countries. 
On this point. developing countries 

still hold different opinions compared to 
developed countries and the question 
must be scrutinized in the ICSID practice 
to find a pragmatic and effective answer. 

1.5 The function and relationship 
between international law and the law 
of the host state 

As mentioned previously, the ICSID 
Convention did not indicate the hierarchy 
or priority between international law 
and host state law to govern a dispute. 
Although an agreement between a state 
and investors usually prioritizes the law of 
the host state. it simultaneously agrees to 
apply rules of international law. However. 
in practice. the disagreement between 
the application of international law and 
domestic law often arises. 

So what role should international 
law play in dispute settlement? When 
international law and the law of the host 
state takes effect in one dispute. their 
relationship becomes a complicated 
question. There are seve' al points of 
dispute. 

Developing countries often are of 
the view that international law is solely 
supplemented to domestic law. However. 
scholars from western countries opposed 
this idea and claim that international law 
should at least play a corrective role , if 
not more. This idea was reflected in some 
cases, for instance, in the case of Amco v. 
Indonesia. where the Tribunal put forward 
an important analysis. which reads: 

"This Tribunal notes that Article 42(1) 
refers to the application of host-state law 
and international law. If there is no relevant 
host-state law on particular matter. a 
search must be made for the relevant 
international laws. And. where there are 
applicable host-state laws, they must 
checked against international laws. which 
will prevailed in case of conflict. Thus. 
international law is fully applicable and 
to classify its role as only supplemental 
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and corrective seems a distinction without 
a difference. In any event, the Tribunal 
believe that its task is to every claim of law 
in this case first against Indonesian law. 
and then against international law. "29 

From this point of view. the Tribunal 
thought that international law would be the 
last defense line of the justice. But still. this 
idea did not completely put international 
law on a higher rank than the domestic 
law of the host state. 

Another idea further claims that 
international law has a higher rank of 
effectiveness and it will supervise and 
revise application of domestic law in 
dispute. Some scholars held this position 
agreeing that the Tribunal should take 
the law of the host state and it should 
be applied in the dispute first. and the 
Tribunal can then compare the law of the 
host state with international law. with the 
domestic laws in conflict with international 
law not being applied30 A similar opinion 
was found in the annulment decision 
in Wena Hotels v. Egypt. The ad hoc 
Committee sustained the prevalence of 
the host state's treaties over domestic 
rules of law. therefore. holding: 

"In particular. the rules of 
international law that directly or indirectly 
relate to the State's consent prevail over 
domestic rules that might be incompatible 
with them. In this context it cannot be 
concluded that the resort to the rules of 
international law under the Convention, 
or under particular treaties related to its 
operation, is antagonistic to that State 
national interest."" 

So this opinion concludes that the 
Tribunal is to examine legal issues under 
domestic law and internationallaiA . In case 
of conflict, international law prevails. An 

/• See. Resubmitted Case: Awan1, 5 June 1990. ICSIO Re
port 580, Para 40 

"' ArunBroches, "The Cr)nvenl1on on the Settlement of In
vestment Disputes bet'w&Bn Stales and Nationals of olhtH 
states" Applicable law and dPfaull procedure. In Select Es
sayll-World Bank . ICSID end olhAr subject of pubhc and pri
\'ate International law 1995, P 195 

' 1 ICSIO Case No ARB/98/4 D~clsion on annulment dis
patched to the parties Qll February 5,2002 , P. 15 
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ICSID tribunal may not render a decision 
on the basis of the host state's domestic 
law, which is in violation of a mandatory 
rule of international law. 

The idea of international law playing 
a supervisory role has earned objections 
from many developing countries. The key 
point of contention is domestic control 
of international investment disputes. 
Therefore. if the host state does not have 
international obligations to the investors. 
international law should not interfere 
with measures taken by the host state 
to deal with foreign investment in their 
territory. 32lnsisting on international law as 
only playing a supplemental role reflects 
the concern of developing countries before 
the 1990s; their concerns related mainly 
to politics and national security. Today, 
along with the current changes in the 
international environment. especially the 
acceleration of globalization. international 
law has been strengthened, e.g., the rules 
of WT033 as part of international law. 

Considering the current international 
social climate, international law is still 
based on the principle of state sovereignty, 
and as a result. the state has the authority to 
manage activities in its territory. Under the 
ICSID mechanism. a state already makes 
a concession of this exclusive jurisdiction 
to foreign investors and consents to submit 
an investment dispute to the jurisdiction of 
the ICSID. Hence. if international law can 
supervise and revise the law of the host 
state in dispute settlements. developing 
countries will be greatly frustrated and 
refused by the ICSID mechanism. Thus, 
in order to enable the ICSID mechanism 
operate effectively, the idea of superiority 
of international law should be seriously 
considered. 

The feasible and predictable 
relationship between international law and 
the law of host states in dispute should be 

J: Zhou Chengxin "Measure of international investment dis
pute sentemenC Publishing house of China University of 
Polilics Science and Law,1989. P.213 

) > It was established " " 1995 in Geneva. it is the only glob
al international organization dealing with the rules of trade 
between nations. 
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one of interdependency and interaction. 
Today, no state can exist without trade 
and business with others. The gap 
between international law and national 
law is narrowing. An important priority is to 
harmonize national law and international 
law. 

Theoretically. international law and 
domestic law are both made by states, 
therefore. international law and domestic 
law should not necessarily be in conflict, 
but penetrate and assist each other. "'In 
consideration of the current imperfection 
of international law. the application of 
international law in practice should be 
subject to some standard. The Tribunal 
should try to find clear and generally 
recognized rules of international law, such 
as international conventions, bilateral 
treaties, general international commercial 
customs. etc. 

In conclusion. there must be 
taken cautiously when applying rules of 
international law in investment dispute; 
relationship tetween law of host state; 
international law should be interdependent 
and inactive rather than fighting against 
each other. 

I. 6 Issues concerning the 
application of Article 42(2) 

Article 42(1) is the most important 
rule regarding the selection process 
of applicable law under the ICSID 
mechanism. and in most cases parties 
adopt this rule in their agreement. At 
the same time, the Convention includes 
another very important supplementary 
rule. It is Article 42(2) of ICSID convention. 
which reads: The Tribunal may not bring 
in a finding of non liquet on the ground of 
silence or obscurity of the law. 

This article also is found in many 
international arbitration rules, which 
are widely recognized and applied in 

.)ol Wang Qieya, "lntemalional Law· law press of China. 
1981. P.35 



practice. 35 

Non-liquet means that it is not clear: 
a verdict given by a jury when a matter 
is to be deferred to another day of trial . 
The provision directs that a tribunal 
may not refuse to render a decision on 
the grounds of the law being unclear. 
It also prohibits an award that decides 
only certain questions. This provision 
empowers the Tribunal to create and 
apply appropriate law including general 
rules of law. It is an important guarantee 
of the efficiency and authority of the ICSID 
mechanism. Some scholars' interpretation 
states this provision: international law has 
achieved a flawless and complete stage 
that can provide sufficient legal base for 
judges and arbitrators to resolve any 
problem.36 Therefore. the authority of the 
ICSID mechanism is greatly enhanced 
and it enlarges the discretion of the ICSID 
Tribunal. 

If parties have agreed on the 
applicable law. the Tribunal must try to 
use the selected law to sclve the legal 
questions as the first step. f the chosen 
law provides no answer to the legal 
question. the tribunal will resort to the 
second sentence of Article 42(1 ). 

If there is still no applicable law or 
the applicable law is vague, controversial . 
what can the Tribunal do? According to 
this provision. the Tribunal must find some 
appropriate principle from the host state's 
laws or other legal sources. Particularly. 
this provision strengthens the application 
of international law, which is stipulated 
in Article 42(1). If the Tribunal cannot 
find any appropriate regulation in host 
state's law. and applicable international 
law is also lacking. they will apply general 
rules of law extracted from a national 
law system or the international system. 
Thus. the Tribunal is given a very broad 

:.-: s-:. Section (G i. At1 4. Annex II of Multilateral lnvesl 
ment Guarantee Agency Act 1988. and in Arl 11 of Inter
national Law CommiSsion Model Rules on Atbitral Proce
dure .19S8.Y.B I .L c.e~ 

-... Chen An -A.rbtttation of International Investment Dis
putto"A Retearc:h on ICSIO Mechan•am. Publisher of Fu Dan 
UniY&taity. 2001 . PP16Q..161 
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choice of rules of law; they can even 
apply a measure of analogy. In addition, 
the Tribunal can receive help from judicial 
decisions, academic writings. etc. Usually. 
this way will allow the Tribunal to develop 
some principles within the international 
investment legal framework. 

Therefore. Article 42(2) combined 
with Article 42(1) provides strong 
protection for international investors and 
it guarantees that investors will receive 
a judgment from the international realm 
when confronting powerful sovereign 
states. As a result, investing and import
focused countries. especially developing 
countries, will face greater pressure due 
to the relative imperfection of their legal 
systems. 

There are some limitations to 
this provision. however. The ICSID 
Convention put forward the award, which 
shall deal with every question submitted 
to the Tribunal and shall state the reasons 
upon which it is based on 3 7Then, we can 
find that even article 42(2) empowers the 
tribunal to give an award(what award?
unclear) when there is no applicable law, 
the Tribunal must state the reason that it 
is based on . in other words. the tribunal 
must find rule of law to apply in the dispute 
no matter how difficult it is. In so requiring, 
the tribunal must be very responsible 
and diligent in that dispute. This kind of 
authority and obligation offers the ICSID a 
very unique and prudent character. 

In fact. this principle is rarely applied 
in dispute. The combination of the host 
law and international law offers such a 
wide field of authority that a real non liquet 
situation is almost inconceivable. 

I. 7 Issues concerning the 
application of Article 42(3) 

Article 42(3) states that 'the 
provisions of paragraphs (1) and (2) shall 
not prejudice the power of the Tribunal 
to decide a dispute ex aequoet bono if 
the parties so agree. The principle of ex 

., See, ICSIO ConvenhOn. Arl 48, section 3 



LAW REVIEW 

aequoet bonois an ancient legal principle 
universally accepted by countries. It is 
derived from Roman law and used to 
supplement a defective conlract or to 
prevent bias in law. This principle has a 
very positive function to fill the lacunae 
or insufficiency of law. 38 The meaning 
of it is: according to what is right and 
good or in justice fairness or from equity 
and conscience (unclear).39 Through 
this principle, Article 42(3) furthermore 
reinforces the spirit of autonomy of parties 
embodied in article 42(1). 

This principle of aequoet bono 
requires a specific party to consent and 
such an agreement must be explicit. 
The parties agree to resolve a dispute 
through the principle of aequoet bono, 
which allows them to maintain flexibility 
and amity. When an application of law 
can cause unfair or stiff results, they may 
alleviate the side effects by using this 
principle. 

As mentioned above, if the award 
has failed to state the reasons on which it 
is based, the Tribunal must express their 
reason in the award according to Article 
48(3) of the Convention.40Therefore, in 
practice, the Tribunal applies this principle 
caution and seriousness. If appropriate 
law can be applied, they should apply it as 
long the application of exaequo at bono is 
objective and reasonable. 

In practice, the application of this 
principle always pertains to compensation, 
and always, the parties to the dispute 
have very different claims. Especially in 
the case of complex long-term investment 
relationships, unexpected circumstances 
may arise. Thus, a decision based on 
equity rather than on law may provide 
a fair and satisfactory solution while 
sustaining amity between the investor and 

Jl LyuoByoungHwa:lntemational Law"Volume 1. Publish· 
er of China University of Political Science and Law. 1997. 
P.224 

" Steven H.Gifis. Law Dictionary 1996, Barron's Educallon 
Series. lnc.P.179 

oiQ See, Art 52.1 of ICSID Convention 
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the host country." The application of ex 
aequoet bono can be agreed between 
parties before or after the emergence 
of a dispute. In the case of Benvenuti & 
Bonfant v.Congo, there was no mutually 
agreed choice of law. At the Tribunal's first 
session, the claimant suggested that the 
Tribunal be granted the power to decide 
ex aequo et bono, but the respondent 
rejected. Later on during the proceedings, 
the parties reached an agreement to 
attempt an amicable settlement on June 
6 1979; they authorized the Tribunal to 
render its award as quickly as possible 
by judgment ex qequoet bono.•> After 
being notified of a failure to settle through 
negotiation, the Tribunal applied Article 
42(3). 

When the parties have no 
agreement to authorize the Tribunal to 
apply the principle of ex aequo et bono. 
the application of it by the Tribunal 
will constitute a use of excess powers 
occasioning annulments stipulated in 
Article 52(1 )(•~) of the Convention.43 

In practi ::e, the application of Article 
42(3) has caused great disagreement; 
it is not easy to give a clear standard to 
appraise an award based on this principle. 
However, the power conferred on the 
Tribunal to decide aequo et bono does 
not prevent the Tribunal from applying 
the rule of law, and it is on this point that 
the controversial issue occurred. Like in 
the same case of Benvenuti & Bonfant 
v Congo, the Tribunal was authorized by 
the parties to decide ex aequoet bono 
and it did not preclude the Tribunal from 
looking at the rule of law. The Tribunal 
held that compensation for nationalization 
was required by the host state's law, 
international law as well inequity. The 
result is that the Tribunal determined 

•• P.F.Sutherland. -The World Bank Convention on the Set
tlement of Investment Disputes· In international and Com
parative Law Quarterly, Vol.28.July 1979. P.393 

.u See, Award. 15 August 1980. 11CSIO Reports, P.3A2 

' 1 Art 52.1 Either party may request annulment of the award 
by an application in writing addressed to the Secretary-Gen
eral on one or more of the following grounds (e) That lhe 
award has failed to stale the reasons on which il is based. 



the quantum of damages ex aequoet 
bono. The Tribunal was criticized, and it 
was argued that they should have apply 
Congolese law and the measure they 
took in fact excluded the application of 
Congolese law. 

This provision accords the Tribunal 
the right to judge regardless of the law of a 
host state or international law and to some 
extent. it enables the arbitrators to decide 
the case based on their consciousness 
and understanding of justice. Therefore, 
there must be some limitation. In 
practicing ICSID, most arbitrators come 
from developed countries and they 
always incline to apply the standard of 
developed countries. At the same time, 
many cases prior to the establishment 
of the ICSID Centre were occasioned by 
nationalization and expropriation caused 
by developing counties; and the quantum 
of compensation always is a Controversial 
aspect between foreign investors and 
the host state. Developed countries, 
such as the United State~ of America 
claimed that the compensa·ion must be 
prompt, adequate and effedive. 440n the 
contrary. developing countries, based on 
various U.N. documents, only recognize 
appropriated compensation given to 
foreign investors; they emphasize that 
disputes about compensation should 
be settled under the domestic law of 
the nationalizing state unless agreed 
otherwise.' 5Thus. if this principle is not 
given more restriction and interpretation 
in practice, it will undermine developing 
countries' position and their acceptance 
of the ICSID mechanism as a legitimate 
form of conflict resolution . 

So what is the best method in 
applying the principle of ex aequoet bono 
in dispute? Firstly, as a prerequisite, the 
Tribunal must receive the consent of 
both parties. Secondly, the Tribunal must 

.... $ch'N61>el. The Stofy of the U .N 's O~laration on Perm!::l
fltl'fll S,.,.,.ereignly 'N&f Natural Rt~svurces . 49 A [3 AJ 463 . 
1~3 

· ·- See A.e1;.c.lu00n on P~:;rmanent Sovem1ynty OVfd Netlu1al 
F«:t.t'.IUt~ Del;, 14.1{:162 
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state the reasons underlying an award for 
the obligation imposed by Article 48(3) 
and may render decisions made by the 
principle of ex aequo et bono without 
manifesting reasons to annul under Article 
52(1 )(e). Finally. based on commonsense. 
the application of ex aequoet bono must 
be in conformity with mandatory rules 
and international public policy. As a 
suggestion, developing countries such 
as Mongolia must be very cautious when 
choosing to apply Article 42(3) during 
dispute settlement. 

Conclusion -Comments on Article 
42 of the ICSID Convention 

Article 42 sets up the basic principles 
for the ICSID mechanism to operate and 
provides a robust example of international 
arbitration law. The autonomy of the 
parties stipulated in the first sentence of 
Article 42providesflexibility and freedom 
in the settlement of disputes. 

Further, Article 42 manifestly sets 
forth law of the host state and international 
law as applying unless the parties stipulate 
otherwise. On the one hand, the clear 
expression of the application of host state 
law protects its interests and respects 
its legal sovereignty. However, on the 
other hand. application of international 
law can bring more protection to foreign 
investors and requires the state to 
improve its domestic law in accordance 
with international standards. 

The structure of Article 42 consists of 
Section (1), the main body and Sections 
(2) and (3) as important supplements 
to Section (1 ). Section (2) requires the 
Tribunal to work out a resolution in a 
dispute. In doing so. it reinforces the 
authority and efficiency of th•, ICSID 
mechanism. Section (3) gives the Tribunal 
the right to apply the ex aequoet bono 
principle, which further strengthens the 
functions and discretion of the Tribunal. 

In conclusion. Article 42 builds an 
interactive, complete system of applicable 
law within the ICSID mechanism while 
setting an example for other international 
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arbitration institutions and the use of 
international commercial law. In practice, 
countries, especially developing countries 
with applicable law issued in their legal 

2015 *5!551 

system, must find a balance to sufficiently 
protect their national interests. and at 
the same time guarantee protection for 
foreign investors. 
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