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Before Creating a Law

THE GOVERNMENT OF MONGOLIA HAS TAKEN
ACCOUNT FOR STATE POLICY ON IMPROVING
PUBLIC LEGAL EDUCATION

Enkhtsetseg.S, Director
of The tNational Legal Institute

In 2016, the Ministry ofiJustice and
Home Affairs and Open“Society Forum
conducted a survey' on*“Current situation
of Citizens legal capacity”, to .identify
justiciable challenges faced by citizensona
daily basis, 54.8% of the totalrespondents
faced some kind of justiciable difficulties
with legal consequences.”! The 37% of
the survey takers who did not receive any
legal assistance revealed that they think
“nothing will help to resolve the issue”,
26% “didn’t know what to do”, 17% think
“it is not that serious issue”, 16% revealed
that “didn’t know what their legal rights
are”. The 40.8% of the respondents who
received legal assistance, has consulted
with their friends, family relatives and
acquaintances, 15% has approached to
relevant government organization, 16%
called police and 15% hired lawyers
and attorneys. Whether they faced any
justiciable challenges or any problems,
1630 survey respondents been asked “if
they know to whom should approach in

' www.http://forum.mn/index.php?sel=project&menu_id=411
The survey on “Current situation of citizens' legal capacity”
the Ministry of Justice and Home Affairs and Open Society
Forum, 2016

case of difficultness” and 57.1% answered
that “they do not know”. The.survey result
reveals us that lack of"citizens taking
advantage of legal opportunity, to remedy
their violated rights.and protect their safety
is closely related to the deficiency of legal
knowledge, education. Considering the
problem,'the Governmentiof Mongolia has
taken'a count for state policy on improving
public' legal education and adopted
“National Program on Empowering
Public Legal Education™ by its Decree on
February, 2018.

The"purpose of the Program is to
improve eachandeveryMongoliancitizens’
legal capacity, to increase in conditions
for public of effective applicability of their
legal rights and opportunity, to bring a
closeness in reachability of first step legal
aid to citizens, to increase legal services in
order to pressure leading to improvement
in governmental organizations’ action’s
efficiencyandresponsibilityanddeveloping
good governance. The Program will be
implemented in two batches for 5 years,
between 2018-2023. The first step/2018-
2020/ will ensure the establishment for
continuance development of PLE; second
step /2021-2022/ will evaluate actions
taken at the first step and strengthen
the implementation of the establishment
for continuance development of PLE.
In total of 22 actions and 91 measures
will be implemented within the general
framework of the program.

The Program indicates that the
Ministry for Justice and Home Affair will be
responsible for general administration of
the program implementation and there is a
nonofficial National Council consists of the

2 https://www.legalinfo.mn/law/details/13249?lawid=13249
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representatives of the justice, education,
labor, social protection, health sectors
and non-governmental and civil society
organizations and representatives of the
media and information, whose functions
include being responsible for unity of the
contexts for PLE, to ensure a coherence
of the above mentioned sectors and
monitoring the progress and resuits of the
program implementation.

Therefore, the Government
approved structure of National Council
and Procedure for Program’s national
implementation,  regulating  sectoral
cohesiveness and monitoring the program
implementation”.

The Ministry of the Justice and Home
Affair is a Head of National Council and
the governmental and non-governmental
organizations are responsible for+ its
structural functionality and administration
and regulation. On the other hand, it
is very essential that all governmental
organizations  are “.responsible “to
cooperate on implementation of 'the
program, gather information and establish
unified database. In other “words, the
all government’ officials’ ‘involvement is
important for the national'implementation
of the program.

The National Legal Institute is a
Secretariat of the National Council, whose
main function includes an academic
research in the field of law science
and provide services for legal training,
promotion and information, is also
responsible for organizing the program
implementation.

We are brainstorming public’s legal
education upon studying all possible
methods of access and reachability to
them. We are working on the achievement
of structural establishment of legal
education by promoting legal information,
trainings and legal advocacy based on
legal researches.

In other words, we have defined
methods with distinctive features or

special needs by studying citizens,
particularly targeted groups such as invalid
or disadvantaged people, adolescence,
seniors, rural area residents, herders
empower them and we must ensure the
distributional adequateness of knowledge
in understandable or simplified manner
through online or offline and “training
the actual paralegals (legal" guides
representatives), who .will “closely work
with the citizens and assist them to
access justice through right ways. The
Ministry of Justice and Home Affairs
has an authority to issue public tenders,
by which" provided opportunity to start
followingset of six activities: to research
the current condition, situation, needs and
requirements for first.step legal education
and knowledge; to prepare legal training
and promotional contexts, distributional
methods.‘and develop training program
based .upon the researches; to train
paralegal (legal guides); to develop and
publish handbooks for the special targeted
groups; organize training and to produce
short video and films for promoting legal
awareness and education for the public.

We have started providing call
service for an immediate and prompt of
first step of legal assistance and legal
information for (mobile) phone users,
improving our aimed enhancement for
public legal education. The call service is
available for working days and hours with
normal charge 1800-1202 to ensure that
the public could be reached to legal help
over their legal issues.

We also have started introducing
www.ehutuch.mn portal website which
contains public entities’ service, legal news
or information, answers for frequently
asked questions and legal aid for public,
other relevant forms of activities allowing
public to receive from anywhere and
anytime in Mongolia. The public increases
its chance for legal capacity and know their
legal rights and responsibility, also receive
first step legal assistance when start using
the website and after knowing their rights
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they learn to protect their legal interest
or violated rights by using the knowledge
it provides. The website is first-step
reachable legal assistance or resolution
to their problems or issues they might
experiencing and unified legal information
database of government services and
suitable for all ages of public. The Open
Society Forum is helping and assisting
to establish and develop a structure and
contexts of information and website within
its framework of “Improving Public Legal
Capacity Program”.

The before mentioned survey
revealed that public is having not sufficient
legal capacity therefore could not resolve
their legal issues or protect their legal
interests is closely related to a lack of its
legal education. To changing this situation
is an essential part of program’s expected
results. The Program outcome is| for the
public only. In other words, whenpublic
gets informed, they expected to increase

their chance to resolve their issues in
the legal contexts so they would know
to whom and how they should apply and
how their issues could be resolved.

The government officials need to be
initiative and collaborate closely with each
other. In order to be open to public, the
government organizations need to closely
collaborate with the E-khutuch ‘website,
have a budget approval for.funding the
activities, name the official agent in its unit
or organization who is responsible for the
activity, work closely with Secretariat of the
National Council and media to ensure the
Program implementation and ‘adequate
Public promotions. When the'government
organizations are open-to public and
prepare government.services information
exclusively,for. the website in return it
enables-them be clear to the public on
its functions.and activities therefore less
confusion will be created for public upon
resolve their issues.

==-000---
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COMPARATIVE ANALYSIS OF MONGOLIAN
CONSTITUTIONAL PROVISIONS ON
PARLIAMENTARY POWER

Amarjargal.P,( Ph.D), Scientific Secretary,
The National Legal Institute

This year Mongalia“is celebrating
26™ anniversary of the "adoption. of “its
democratic constitution.

The_ " Constitution -of . \Mongolia
adopted in 1992 established a legal base
of during’ transitional period of political,
economic, social and cultural spheres
meantime everyone acknowledges that
it became foundation of a new era. In
order to strengthen its implementation
in practice it is essential to have a deep
understanding of ideological concepts
and historical approaches behind those
constitutional provisions then it serves
an important role to keep constitutional
endurance of its stable legal status and
possession of unified understanding.

In this article, | aimed to conduct
study the Article 20 of the Constitution
of Mongolia in term of constitutional
law principle of state power separation
with comparison in similar constitutional
provision of the Constitution of Japan
and reflected my comparative analysis of
scholars and researchers of Mongolia and
foreign countries and finally to determine
my own conclusion.

Although the status of legislative
organ and its sovereign power-has been
studied by social -science branches
such as political science and science of
philosophy | have' studied the subject
within the context of Constitutional Law'.
The parliament and its. sovereignty of
power is one of the main subjects of the
Constitutional Law,

The article*20 of'the Constitution of
Mongolia_states that “The State Great
Khural ofiMongolia is the highest organ
of State power. ...." and the provision still
raises questions and disputes between
scholars and researchers such as “what
meaning does this provision express?”,
“is it in accordance with the separation of
powers principle?”. Historically our country
has a tradition using vast comparative
studies on progressive constitutions of
the world countries when developing the
drafts of constitution. For example, there

' B.Chimid. Respect of Constitution. 2006. P.11 J.S.D, Prof
B.Chimid said about The Constitutional Law “Itis very pleas-
ant to acknowledge and support that since 1992 many legal
books of the State Law or Constitutional Law have been pro-
duced. Even though these 2 subjects are differs in meaning
but both cover the exact subjects therefore it can be viewed
as a one.”, D.Solongo. Legal Explanatory Dictionary. 2003.
pp.133-134 Dr. D.Solongo said that “State /constitutional/
Law regulates social basic relations. State/Constitutional/
Law main resources are The Constitution, Presidential de-
cree, Government acts, the Constitutional court decisions,
International treaties and some acts and decisions of local
self-government.”, Democratic governance, open society
terminology dictionary. Ulaanbaatar. 2006. Open society fo-
rum, UNDP. P.130 “The other version is The Constitutional
law takes an important place in the legal structural branch
and is one of its scientific branches. The Constitutional law
defines the basic principles of structural guarantees provid-
ing citizen rights and freedoms, structural establishment of
social, economic, political and administrative and territorial
units and relations and partnership between state and civil
society.”, These 2 subjects also depends on structure of the
world law family. Example: Anglo-Saxon law family countries
use as “Constitutional law", Roman — Germanic law family
sees it as “State Law". In this article | referred it as “Consti-
tutional law”. P.A
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is an evidence that drafters of the: first
Constitution of Mongolia of 1924 used a
study on the Constitution of Japan, 18842,
Our legal scientists indicated that the
article 41 of the Constitution of Japan,
1946 has a similar provisional approach
of the Article 20 of the Mongolian
Constitution, 19923,

This study explores how these two
provisions explained and understood
between scholars of the respective
countries of the Constitutional law.

First let me explore how Mongolian
Constitutional law academics and scholars
defined the parliament, Ms N.Tungalag,
Advisor to the Laws and Legislative
Department of the Secretariat of the State
Great Khural stated in the Explanatory
note on Mongolian Constitution* that “It
expresses the will of all people therefore
should be the highest organ of the state
power.”.

Dr. D.Solongo gave:an_explanation
of the State Great Khural as a legislative

2 Nakamura Masaki. “Constitutional translations of Foreign
countries and Documents'.related to the.Mongolian first
Constitution. Mongolian Legal Reform and Development on
Comparative Law study” Mongolian National Legal Institute.
2004. pp.71-74:

3 B. Chimid, "Respect of Constitution. 2006. P. 48 “The dis-
puted provision “The State Great Khural of Mongolia is the
highest organ of state power...." is a terminology and was
written with straight reflection of our tradition and also with
mentions from the Article 41 of the Constitution of Japan of
1946. In order to keep this tendency is to provide concept
of unitary of state (sole state sovereign) constitutionally from
the perspectives of the human rights and freedoms and it
must differ from constitutionally recognized principle of
"three branches of government” which also separately de-
termined in the constitution at the same time.”

4 Mongolian Constitutional Explanatory notes. Ulaanbaatar.
2011. P.117 published by Hanns Seidel foundation, “Legal
education” Academy, “ In the world countries, the highest
organ of state is consisted of either two cabinets of parlia-
ment or in some cases single cabinet of parliament. During
democratic revolution many countries have used terms
such as “legislative power” , “right to make laws®, “ right to
issue a law"," sovereign legislative power”. Those terms
established in and guaranteed by the Constitution. In other
words, the laws or legislation cannot serve as an expression
of single politician’s personal will. The law must reflect all cit-
izens common will. So the institution of people representa-
tives organ is defined as the highest polltical representation
in the system of state power. There is no other represen-
tative institution exist. In our country, the State Great/ Ikh
Khural of Mongolia consists of a single cabinet, suitable for
its population, representing its people and solely holds the
legislative power defined by law.”

power organ with highest organ of state
power in connection with election from
the people and its representative of
democracy, in her State Law” explanatory
dictionary.® These resources reprinted in
2003 and 20089 respectively and still has its
significance till to this day. However, S.J.D,
Prof N.Lundendorj®. defined _its reality
by saying that it has violated. the theory
of state power separation-and furtherly
its principle of checks and balance. This
subject has been studied and concluded
by many academics and scholars within
various and  different perspectives and
views.

The Article 41 of .the Constitution of
Japan, 1946 has following explanations
from the Constitutional Law Prof. Hiroyuki
Hata and Go. Nakagawa of Japan, Mr
Takahiro!Yokomichi, Chairman of House
of Representative of Japanese Parliament
and.Japanese researcher, Prof. Hans H.
Baerwald.

Japanese translation of Article 41 of
the Constitution of Japan:

$4E HS
(B2nitfi) $NEESE. HE
DEEMETHOT. EOME—DILEHR
BTH%
English translation as follows:
Chapter IV. The Diet

Article 41. The Diet shall be the
highest organ of state power and shall be
the sole law-making organ of the State.

S D.Solongo. State law explanatory dictionary 2003.
pp.139,167 “...elected from the People, state authonity, high-
est organ of representatives”

¢ N.Lundendorj Transitional period: Political and Legal Is-
sues. 2010. pp.25-26 “Today in Mongolia state power is
not implemented through branches of executive, legislative
and judicial power respectively but only and solely through
the “highest organ of state.” more reads available from this
book. i
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Mongolian translation as follows:

Nepeeayrasp 6ynar. lMapnameHT
/The Diet/

41 pyrasp 3ywn. MapnameHT 6on
YNCbIH  XYyNWAr paHraap TOrTOOAOT,
TOPWIAH 3pX MIANWINH 0934 Ganryynnara
tom’.

Constitutional Law Prof. Hiroyuki
Hata and Go Nakagawa of Japan® have
explained the understandings of “law
making organ” and “highest organ of the
state power”. They explored that “What is
the meaning of “sole law-making organ”?
Thosewhoinvolvedinthe constitutional law
draft had an unconscious plan to separate
the King power from the legislative power
and to transfer it to a legislative organ
approved by the National government.”.
Furtherly, “Highest organ of the state
power” meaning could be explained
similarly with the above approaches.
From the point of Judicial. power which
can repeal parliament laws.and legislation
so necessarily it cannot.-be the highest
organ of the state power. It was not'up to
the will of parliament itself constitutionally
declare that.it should be the ‘highest but a
will of Constitution itself.chose to declare
that the-parliament has to be. Then why
parliament is the highest organ of the
state power? This could be against the
separation of powers principle. Maybe
this could be explained that it was simply
legislative drafters’ technical solution to
legally protest the previous constitutional
declaration of King's absolute power.
Their purpose was not to leave any
resource of state sovereignty to the King's
absolute power but to keep it only within
legislative power therefore solely granted
to parliament ranking itself as the highest
organ of the state power. If it is true then
it is not surprising that the highest organ
of the state power is not granted to the
parliament by constitutionally. From this
point they explained that “highest organ

7 “Constitution of Japan” trans. P.Amarjargal, editors. N.Lun-
dendorj, J.Oyuntungalag Admon printing 2011. P.15.

8 Hiroyuki Hata, Go Nakagawa Constitutional Law of Japan,
Kluwer Law Intemational 1997. pp. 58-59

10

of state power” means the parliament is a
subject who is a “sole law-making organ”.

Mr. Takahiro Yokomichi, Chairman
of House of Representative of
Japanese Parliament stated that “Our
representatives, elected from the people
initiate political debates, make Diet “open”
and “simple” to understand and-always
know the burden of responsibility they
carry to rule Japanese., people in the
right direction of every. step of life.” He
explained the provision from the view of
parliament member’s responsibility which
based on. representative principles of a
policy decision making.

Japanese researcher, Prof. Hans H.
Baerwald who conducts its researches
by interviewing. parliament members and
observing the parliament activity stated
in_one of its research papers that “Most
Japanese people and political analysists
agree that the terminology “Parliament is
the highest organ of the state power” does
not reflect real parliament power.”'°

After comparatively studying on
two nations constitutional provisional
explanations it could be concluded that:

The constitutional law takes
an important place in the history of
Mongolian state, law and its social and
economic relations. The Constitution of
every nation provides establishment of
the human rights and freedoms, societal
structure and economic base of the state.

Any state power is derived from its
people. The people implement their power
through its chosen representatives. This
is a legitimate activity of power transfer
from the people through election and so-
called representative democracy. By this
meaning the base of the power can be
kept within the peoples’ representative
organ which is the parliament. From the
other hand, it cannot be understood as

¢ Official webpage for House of Representatives of Japa-
nese Parliament  http://www.shugiin.go.jp/index.nsf/html/
index_e_message.htm.

10 Hans H. Baerwald, “Parliament and parliamentarians in
Japan” Pacific Affairs, Vol. 37, No3., 1960 Autumn, 271-282
pp. University of British Columbia
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a straightforward meaning of the State
Great Khural or highest of all of the three
branches of the state power. Because it
does not fit in the view of the separation
of powers or principle of “checks and
balances”. This could lead to potential
ground of loss of the principle of checks
and balances between executive,
legislative and judicial branches of state
power.

For people of Japan the above
Constitutional  provision has been
explained and understood relatively
from the historical point of view and
peoples’ will instead of straight wording
from the constitution. In other words, the
explanation made and understood of
realization of people representatives and
necessity of historical situation to transfer
the power between subjects.

For people of Mongolia, . the
Constitutional provision understood' within
the meaning of historical; situation during
transitional period and-within context of its
straight meaning of wording or sentences
widely accepted:so therefore left a few
explanations exist: is it a“.democratic

representative organ or has it any content
of “highest legislative organ”. On the other
hand, “the highest organ of state power”
should be properly accepted when it is
understood from the view of principle of
“rule of law” and state which is the “law"-
making highest organ is the parliament
who legitimately transferred the power
from the people.

AccordingtotheArticle5.2.2. ofthe
“Law on Procedures-of the Amendments
to the Constitution ‘of Mongolia” which
adopted on_ 23 December, 2010, any
amendments are prohibited to the above-
mentioned. Article Twenty. Therefore, it is
important that this provision must rightly
understood and have a sole meaning in
practice.

Conclusion

This" provisional study of Article 20
about the State Great Khural has any
indication of weakening parliamentary
democracy or purpose of denial but has an
importance to strengthen parliamentary
representative democracy and clarification
of its functions.

---000---
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THE PROTECTION OF PERSONALITY
RIGHTS IN PRIVATE LAW

Temuulen.B (Dr. jur.)
Department of Private law
School of Law, National
University of Mongolia

Introduction

Individuals are “distinguished from
other persons by theirimage, name, voice,
and gender. Those are the. characters
,which could describe the individual's
personality, would be inherent.and not be
resigned-to-others. '

In " the legal perspective, the
individuals are considered as
participants of legal relations on the
whole. Nevertheless, the process of
technological and scientific development
in society has led to a dominant view of
individual legal relationships, as well as
the importance of protecting individuals or
providing legal protection. For instance, as
a result of evolution of the photo industry,
the appearance of the person could be
published without any permission and
even the person can be slandered in
virtue of his or her photo.

The voice of the someone can
be duplicated by means of devices of
communication which are evolving rapidly.
Furthermore the identity theft rate has
been increased in recent times.

! B.Temuulen, Recht am eigenen Biuld, S.13.

12

Those are the circumstances which
could go against the intangible,interest of
the person. Itis the breachof the individual
interest that under the-circumstance of it
breaks the interest of the personality as
it be.

In that event, the necessity , which
would protect'the personality.by law, has
came out. By this article et you notify that
how the:Civil code of Mongolia and other
regulations protect the personality rights
and his/her interests.

Legal basis for protecting
personality rights

Legal'basis in the constitution law

In the constitution of Mongolia the
personality right to develop freely does not
declared. Although in the part 2 of article
17 of the Constitution the citizen Mongolia
has to respect the dignity and the legal
interest of the others.

From the perspective of the
commentary of Constitution of the article
mentioned in the last sentence does
not declare the general right to protect
personality . But the dignity and it's
immunity are declared in the Constitution
could mean that the personality had to be
protected.

As mentioned in the introduction, the
individuals are altered by his or her own
names, appearances, gender, and voices
in society. The individuals could not be
separated from the society. They live as
members of the society. The dignity of the
person is contemplated as how he or she
is valued in society. Likewise the dignity
does not separated from the individual,
it is inseparable part of the person,
intangible interest. The declaration that
would protect the dignity of the person can
mean that the protection of the personality
rights is maintained in the Constitution.



Before Creating a Law

The concept that the protection
of justified interest of the person could
obligate to the regulations such as Civil
code and the Privacy law to secure
the interest of the individuals that is the
prerequisite declared in the Constitution.
Protecting personality rights by Civil code
of Mongolia designates that to protect the
person and his or her interests such as
not to be published images and not to be
used own names by others.

Let's take a look at that how the
interest of the person is protected by the
Civil code in accordance with the
Constitution.

The protection of personal dignity

In the 21.2 of article 21 of Civil code,
if someone, who hawked a news which
violate the dignity and repute of others,
couldn’t prove it's true, he _or-she is
responsible to negative the.information by
the way he or she use in consonance with
the claim of the victim.-From the viewpoint
of word explanation of this provision of the
code, if the information spread about the
person was.true, ‘it wouldn't considered
as llegal. ‘Consequently:. whatever
information “about the person was true,
it could be recognized as legal and be
spread without any permission.

However, the issues of privacy are
limited by the Privacy law in Mongolia. In
order to defend information of someone’s
privacy and to avoid to be informed
to public, the information belonged to
person’s privacy is prohibited to be
spread in the Privacy law. For instance,
in the article 4 of the law, the person’s
information belonged to correspondence,
health and proprietary wealth of the family
is referred as privacy of the individual
person. Since spreading the someone’s
privacy is prohibited, the 21 of article
21.4 of the Civil code stated as if the
tort caused by someone who spread the
information pertained to privacy without
permission of the owner, the victim has
right to claim to discharge the tort could

13

imply that the information belonged to
privacy is restricted indirectly.

Nonetheless it's unilateral to explain
the regulation remarked above as the
information belonged to privacy is illegal
to spread otherwise is legal. Let's clarify
is as following.

To come to decision'by comparing
the interests

To take the conceptindicated last part
as an argument, the issues of subjective
right should.be come out.

Mongolian lawyers agree with that
systematization, resources of adjustment
and‘doctrines of . Civil code of Germany
affected hugely. to Civil code of Mongolia
in force now." . The subjective right, main
conception of Civil code, is determined by
the professors of Germany in Mongolia.
The. subjective right is explained by
Windschein, Germany lawyer and
philosopher as the authority to protect
person’s interest by means of objectively?.
In civil law countries the things which build
up individual’s enjoyment of his or her own
sense of existence bind with the subjective
right relating to the interests. The dignity
of the person is connected strongly
with the whom, inherent and intangible
interest. There would be an interests to be
respected by members of society when
someone has repute. In conclusion, when
the interest to be respected by members
of society is protected, the person could
be secured as he or she be.

Although spreading the news relating
to the dignity or repute of individuals to the
public refers to the interest of increasing
the engagements of mass media, the
media points it out as to provide with
information to the public.

To conclude, the personal interest
of being respected by the public and
the public interest of getting information
also the media interest of economy are
competing each other.

2 Brox.H, Allgemeiner Teil BGB, S.271, Auflage 21.
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When the court judgment takes
places into case relating to slander, it's
better to compare and value the interests
between personal dignity, publicity and the
economic convenience of the media, then
as a result the court should make decision
based on those comparison and valuation.
Its an example of interest indication of
jurisprudence and implementation ruled
by the courts of civil law countries for the
last years.

Consequently whatever news except
the information related to privacy including
data of private life, correspondence
security and wealth, which is protected
by the law, can’t be legal. But in some
cases, the courts should make decision
by verifying if there was an interest that
had to be defended by the law, though the
information meets the law requirements,
| guess.

The protection of one’s.image
Interest to be protected

I's necessary “to use_ concept
of subjective right as possible ‘as the
protection-of dignity for the:right to protect
one’s images in the proceeding. There has
been strong conflict between the scholars
about what kind of personal interests
could be protected by this right.

It's possible to use functional theory
in order to determine the interests as a
visual being for individuals.

The main principle of functional
theory is to determine the image interest
by actuating function of the image.

The picture or photo shows
appearance of the person, as a
consequence the person could be

recognized. Furthermore the picture is
the image that shows the human visually.
On the other hand , the person introduces
or shows himself to others through the
photos. It is potential to determine the
function of the picture by being based, on
this point.?

3 Vgl. Pfeifer, Individualitaet im Zivilrecht, S.153.

14

However, the picture could show
appearance of the person, also it could
distinguish the one to another as who
would be that person. As through the
charge of showing or recognizing of the
picture, the person whose appearance
viewed on the picture has the interests to
show or to introduce himself to‘the. public.
But it doesn’t mean that the'person could
have the interests to be public by using
whatever photos he wants. Itis undeniable
that he could have the interest to show or
recognize him=by using only the picture
which should meet the necessity of social
values consciousness and aesthetics. For
example, ‘although no“one.would inform
public the image showingthe one who just
wakes up and is.drowsy, the person wants
to show the'image that is taken when he
dresses-beautifully and smiles at his/her
office.

It's rare that the picture showing
the ‘appearance of the person as directly
except the portraits. According to Mr.
Muller, a German researcher, in most
cases not only the picture illustrates the
appearance of the person, but also it
could include the information holding the
circumstance and the time relating to the
image and determine the content of the
picture.®

The character that could reveal not
only the person, but also the time and
circumstances forms the data, as a resulit
the information and imagination , such as
the political views or the concept of the
religion of the individuals, of the person
could be obtained.®

In addition, the following functions of
the image will function as an indispensable
functioning of the individual’'s personal
information or, in other words, an
indivisible presentation of the identity
of the individual. Individuals may be
interested in demonstrating the identity

4B.Temuulen, Recht am eigenen Bild, S.86.

$Vgl. Mueller, Die Verletzung des Persoenlichkeitsrechts
durch Bildnisveroeffentlichung, S.46.

¢ B.temuulen, Das Recht am eigenen Bild, S.876
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of the individual on the basis of the role
of individualized image aggregation.
Depending on the situation in which
the picture was taken, individuals are
interested in communicating their own
religious, political concepts, lifestyles and
principles to the public and to be aware of
themselves. 7

Consequently, the individual has a
personal interest in publishing the image
for himself / herself. Otherwise, the
photographs shown by others shall contain
the risk of disseminating information which
is incorrect and inaccurate to the person
represented in the drawing. Additionally,
individual photographs allow individuals
to communicate their deeds, rewards
and rewards to others, to communicate
with objects, actions, and productivity.
In this way, individuals can demonstrate
who they are, which reflects the role of
indivisible role as the role of the image.
The next interest in visual‘imagery is the
economic interest. The rationale for this
is the indifference function of the image.
There are a number of events that connect
people with products and .services to
promote a variety of products, services
and activities. The promotion of goods
and services can provide the ultimate goal
of transferring the reputation and image
of a person who promotes the image of
goods and services to the public, thereby
increasing the distribution of goods and
services to the public.?

In this case, it's clear that the
images of the people well-known for
sports, business and culture would be
used as promotion, not an ordinary
people’s. It is normal for a well-known
and reputable person to pursue his or her
economic interests in participating in such
advertisement, in particular, the desire
to receive remuneration in exchange
for the participation of the advocate is
an expression of economic interest. In
the course of arbitral proceedings, the

7 Vgl. Klippel, Der zivilrechtliche Schuts des Namens, S.356.
® Vgl. Klippel, Der zivilrechtliche Schuts des Namens, S.358.
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21.5 and 21.6 of Article 21 of the Civil
code shall be regarded as a contentious
dispute, on the one hand, the interests of
the protected person, on the other hand,
the public's interests, and the benefit of
the media in the media of the benefit of
the public would be valued and compared
to vice versa, and it is necessary to
resolve which interests should-be rated as
first by being based upon the valuation of
the interests.

Unprotected interest in the image

As noted in the article, an.interest in
publishing an image is an expression of
economic interest to-increase the number
of media outlets in/order to gain access to
information about:the individual.

In the case of an image that involves
a public event, it is clear that not having
an “individual's consent to publishing
the, image will undoubtedly protect the
interests of the public in the event of a
particular event or event, as well as the
dissemination of media outlets.®

In order to apply the arrangement
in practice, the term “community action”
should be explained.

The rules of civil code can be
interpreted in a sense, systematic and
objective. Itis more appropriate to interpret
the norms in the case of the norms or
theoretical methodology.

By means of it that the need to publicly
inform community-based measures has
arisen. Community-wide measures that
need to be publicly available can be
understood as a significant part of the life
of the society, such as social, political,
economic, cultural, educational and social
issues, which are of significant importance
to the public, as well as the level of living,
style, and development. . For example, the
visit of a foreign official, a demonstration
of demolition, an event of festivals, etc.

In this case, it is impossible and

? Vgl. Eisenbarth, Das Recht am eigenen Bild von relative
und absoluten Personen der Zeitgeschichte, S.69.
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absurd to obtain permission from people
pictured in the image when publishing
information, including images about these
events. Further, public interest in the
media and the interests of the media are
protected superior to the privilege of the
individual's image.

The following issues related to
the above regulation include: There's
no regulations about the publication of
the people well-known in the political,
economic, arts, sports and business
sectors of Mongolia in the Civil code. What
is the arguments which is not breaching
their rights for publishing these images
without their consent?

These people are clearly known
to the public as “public person”. In the
article 21.6 of the Civil Code stating that *
... the image may be published without'the
permission in connection with the position
of the civil society.

The definition of “position of civil
society” can be explained by the above-
mentioned persons as.those who are'well-
known and responsible for all sectors of
society. The photos which don’t!promote
those people should be’given permission
by the people and can be published. For
example, the photos of the President or
the Prime Minister who are resting with
the families should get permission . In
this case, it is justified to believe that the
photos of these people are being violated
by the yellow prints.

Consequences of violations of the
rights to the image

In the article 21.5 of the Civil Code
states that “....has the right to demand
the remedy of the damage fif it considers
that the civil image is harmed by the
publication or public release of his / her
no consent.

There are a number of issues related
to this regulation should raise a question.

First, what could be the consequence
of unauthorized publishing of an individual
image? In order to answer this question,
the issue of interest is protected by the
distorted image within the article will
be arisen. Unauthorized publishing of
personal images may resultin misleading
information or misleading, “information
about the person, 'misleading false
information with articles in the newspaper,
or using inappropriate advertising. These
losses are often'non-material damages.

Furthermore, it is critical that the
judiciary 'does not qualify for damages
to compensate for damages caused by
“unreasonable.. damages” as claimed
by the unauthorized publication of the
individual image.

To.make a conclusion a court should
consider, when the rights of an individual
is'-violated or not, the importance of
reimbursing the non-pecuniary damages
in cash, what functions they play, and how
they are reimbursed in cash.

Repayment of non-material damages
has the following functions:

-BalancingFunctions: Disadvantages
arising from violation of rights, and money
to compensate for emotional pain

- Function of calming emotion: the
purpose of seduction and softening the
emotions of the infringed person

- Precautionary Functions: The
amount of money it is intended to prevent
the violation of the rights of the individual
to the personal image.™

It is undoubtedly, the court should
have the legal basis for making a decision
on non-material damages would be paid
in cash rather than concluding violation of
their rights.

° BGHZ 7, 223, 229.

---000---
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Abstract:

There is a severe lack of scientific
research in this area of statistical theory.
Based on the comparative study of
domestic and foreign literature, “Crime
Statistics” is regarded as an independent
discipline or applied science, and the
need to develop its theory, methods and
practical situation is essential. This paper
aims to analyze and evaluate the current
conditions of crime statistics in Mongolia,
its legislation and accordingly propose
possible opportunities for improving
the system based upon theoretical and
practical approaches to the problem.

By providing quantitative indicators
of the criminal situation in Mongolia more
accurately and improving the conditions
for crime prevention; the reasons and
causes of crimes are identified and
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therefore appropriate countermeasures
will be developed resulting an_improved
knowledge on crime statistics,
methodology and its usage.

Key words: Crime; statistic, crime
statistics, system;. legal environment,
Mongolia.

Introduction

The significance. of this research
lies in the fact that the study of crime was
not only examined within the limitations
of statistical.methods, but it was studied
in . conjunction with all the different
sub-fields. mentioned above, where
recommendations on how to improve
crime statistics in Mongolia, the manner
that the datasets were authenticated
and secured were proposed based upon
theoretical approaches.

This paper aims to analyze and
evaluate the current conditions of crime
statistics in Mongolia, its legislation
and accordingly propose possible
opportunities for improving the system
based upon theoretical and practical
approaches to the problem.

Methodological Background

This  article contains  various
research papers, articles, reports and
books written on crime statistics. The
article also contains several analyses on
the manner of registering and using crime
statistics made by police, anti-corruption
agency, court decision execution agency,
prosecutor’s office and courts of Mongolia.
Within the scope of this research several
widely used methods were taken in
to consideration: synthesis, analysis,
literature reviews, systematic analysis
and other popular methods.
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Literature review in crime
statistics in Mongolia

Although the development of crime
statistcs, its theories and methods
continue to develop globally, in Mongolia
there is a severe lack of research work on
this subject, besides two monographs co-
authored by Ya.Baatar and D.Tarkhaashin
(Statistical Method of Studying Crime,
1988) and P.lkkhzaya, S.Jantsan and
B.Munkhdorj (Crime Statistics, 2007).

Currently, there are approximately
twenty research articles on using
mathematics and statistical methods
to study crime that were published in
scientific journals and presented in
research conferences (Batzorig.B 1999,
Batbayar.B and Tuvshintulga.A 2014,
Shagdarkhorloo.B 1973).

Furthermore, since 2005 there has
been only four master’s thesis works that
touched the subject of crime statistics and
which discussed the possible adoption of
such methods for domestic usage. These
works are stored at‘Mongolian University
of Pedagogy, University of Humanities
and University-of Agriculture.

What “is more, since ‘the' year of
2006. the' National Police "Agency of
Mongolia has been maintaining a yearly
report of crime covering topics such as
the reasons and causes of crime as well
as its prevention; this is a commendable
effort by the police to combat crime more
effectively.

However, the registration of crime do
not comply with international standards
and thus can be viewed as a disadvantage
of its current effort. Most countries
around the world conduct analysis on the
phenomenon of crime from many different
perspectives. Presently, because there
is a severe lack of specialized research
on the theories and practices of crime
statistics in Mongolia, there is significant
need in conducting such research works
which are of international levels in terms
of quality.
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Issues Facing Crime Statistics in
Mongolia

The crime statistics system in
Mongolia is defective as the police, anti-
corruption agency, prosecutor’s office and
courts produce statistical data which are
not integrated and unrealistic This makes
it ineffective for influencing government
policies.

Moreover, there is-a severe lack of
scientific research in this'area of statistical
theory. Based on the comparative study
of domestic and foreign literature, “Crime
Statistics” is regarded as an‘independent
discipline “or ‘applied science, and the
need. to.develop its theory, methods and
practical situation.is required.

The action.plans of the Government
and the Ministry of Law and Internal Affairs
from 2012-2016 included introducing
electronic _database systems into state
agencies,._reducing bureaucracy and
creating effective procedures for resolving
complaints made by the public.

In order to carry out this work, a
team was set up by under the Ministry
of Law and Internal Affairs in 2013. The
team is responsible for the formation
of a comprehensive database for law
enforcement agencies. The action plan of
the Government from 2012-2016 states
that “an integrated database for registering
administrative and criminal violations will
be established, and risk management
procedures introduced (Sumiyatseren.D,
Tsedevsuren.M and Munkhdorj.B, 2017).

Accordingly, all the law enforcement
agencies and courts are expected to
create an electronic information system
with their joint effort. Furthermore, with
the release of crime statistics based
on scientific methods, law enforcement
agencies and judiciaries will be able to
develop effective policies and operational
procedures for combatting crime, which
in return will ensure the peace and safety
of citizens and uphold the principles of
human rights and freedom.
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The Criminal Law and the Law on
Offence which will come into force from
1¢t of July 2017, and that were amended
as part of the legal reform will require
incident report and registration forms to
be renewed.

Moreover, the draftlaw on Combatting
and Preventing Crime includes sections
on developing an integrated policy for
effectively combatting crime, eliminating
duplications of information amongst
law enforcement agencies and courts,
creating an integrated database, and for
processing data based upon scientific
methods.

Hence, it is important to conduct
basic researches on crime statistics in
Mongolia; publish research works and
articles; renew the incident report and
registration forms of the police, anti-
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offices, the police, anti-corruption
agencies and intelligence agencies.
These organizations are responsible for
producing statistical information which are
then submitted to the National Statistics
Committee for integration.

Afterwards, the data is presented
as part of a socio-economic "dataset.
The above mentioned ‘organs also
publish these data _for" public use.
Statistical information of ‘the provinces,
municipalities, cities, districts and counties
which are maintained by branches of the
above mentioned organs are published in
the statistical unit of the.local government
(Figure:1).

Figure 4. Current system of Crime
Statistics in Mongolia
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corruption agencies, prosecutor’s offices
and court decision execution agencies;
propose recommendations for developing
new software and databases; and to
develop recommendations for improving
the relevant laws and regulations.

Current condition of the system of
Crime statistics in Mongolia

In Mongolia, the maintenance of
databases on crime and statistics is
maintained by the courts, the prosecutor’s

Disseminates information to
the public
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: Delivers information to the
i UN and other international
organizations

Sourse: National Statistics Committee,
Annual report, Ulaanbaatar, Mongolia,
2017

Although to a certain extent, Mongolia
does have a system for maintaining crime
statistics, this system is not optimal. The
complaints and incidents registered by the
police; the monitoring activities conducted
by the prosecutor’s office and the number
of cases heard by the courts are all
displayed as statistics. However, the initial
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incident report and registration forms for
these agencies all differ.

Although the General Intelligence
Agency of Mongolia monitors crime in
accordance with the law, the data for
these cases are not publicly released. In
terms of anti-corruption agency, although
it monitors corrupt activities and registers
the files in the national database of the
police, details are not released due to
confidentiality.

Additionally,  the Investigative
Department of Special Cases of the NPA
(previously known as the Investigative
Unit of the GSPO) registers all appropriate
data into the databases of the police. In
the last 10 years, the average rate of crime
per year was estimated to be 23,000.
However, researchers remark that this
amount could be even greater due to
latent criminality. According to _scientific
research, the rate of latent crime is ‘'said to
be 2-25 times higher (Enkhbold.B, 2017).

As of 2016, 94,324 complaints
were received by the ‘police out of which
27,167 were investigated and registered.
For the Anti-Corruption agency, 427
complaints-were received. out ‘of which
83 were investigated and,registered. The
prosecutor’s office is said to have received
94,751 complaints out of which 29,304
were initiated for criminal proceedings and
41,525 were investigated and registered.
Finally, 5762 criminal cases were heard at
courts and 6566 people were sentenced
(Munkhdorj.B 2017).

At present, data on any incident,
dispute, litigation, victim, damage/loss
and administrative violation is registered
electronically, from which statistical data
is produced. This is very convenient for
the development of statistical information.
On the other hand, the database for
judiciaries and prosecutor’s offices are in
the stage of development.

Statistical information on crime is
collected from the police, prosecutor’s
offices, courts and other organizations
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to be disclosed by the National Statistics
Committee. This information is then
delivered to all the relevant government
agencies as well as external institutes
such as the UN Statistics Division.

In the future, the Mongolian crime
statistics system should be further
optimized or example, the integrity of
data from law enforcement and ‘judiciary
organizations must be ‘ensured, laws
and regulations for crime statistics must
be adopted and- enforced nationally,
the national crime statistics must be
appropriated-'to ‘international. standards
and the National Statistics Commttee
should -, establish a~special division
responsible for maintainenance of crime
statistics (Figure 2).
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Figure 2.Model of the Crime Statistics System
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Legal--environment ' for Crime
statistics-in Mongolia

Crime statistics in  Mongolia is
regulated by the Constitution of Mongolia,
the Law on Statistics, the Law on the
Services of the Police, the Law on the
Prevention of Crime, the Law on the
Services of Prosecutory Organizations,
the Law on Judiciaries, and the Law on
Judicial Administration.

Furthermore, the following guidelines
also regulate crime statistics in Mongolia:
the Guideline on Registration of Criminal
Incidents of the Police (Gerelsuren.G
2017), the Guideline on Managing the
Datasets of Prosecutory Organizations
and Ensuring its Information Security
(Otgonzul.G, 2017), the Guideline on
Filling Criminal Incident Report Forms and
Centralized Storage (Myagmarsuren.B,
2017), the Guideline on Court Statistics

Disseminates information to
the public
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Delivers information to the
UN and other international
organizations

and Reports (Uyanga.G, 2016),
and the Guideline on the Establishment

of Sectorial Statistical Databases
(Tsedevsuren.M, 2017).
In the last decade, damages

equal to approximately 400 billion MNT
was incurred upon the government,
civilians, business enterprises and other
organizations due to the growing rate
of criminal activity. What is more, 16
thousand people died whilst 8 thousand
people were injured. Article 19.1 of the
Mongolian constitution states that, “the
Government shall bear the responsibility
of ensuring economic and social welfare
that guarantees citizens their human
rights and freedom, where it shall fight any
violations and will put effort into restoring
their rights if infringed (Boldbaatar.J,
2010).

Article 3.1 oftheLawonthe Prevention
of Crime also states that “Preventative
action refers to a comprehensive set of
action that is administered based upon
careful analysis of data focused towards
identifying the reasons for crime, as well
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as the prevention and deterrence of
criminal activity (White paper on crime in
Mongolia, 2016).

Additionally, articles 5.1, 20.1
and 20.2 of the said law also contain
regulations that administer criminal
statistics in Mongolia. For example, article
5.1 states that “Preventative action shall
be implemented in following manner”,
which is further clarified in article 5.1.1 as
it is stated that “the causes of crime shall
be identified by collecting and analysing
data (Crime prevention act in Mongolia,
1997). '

Furthermore, article 20.1 states that,
“Judiciaries, prosecutor’s offices, police
departments and any other bodies that
reserve the right to register and investigate
crime may organize activities to collect
and process data for identifying- the
causes of crime in the following manner
((Crime prevention act in Mongolia,1997).
This is further clarified in-articles 20.1.1
and 20.1.2 where such 'bodies reserve
the right to register, process and analyse
data.

Finally, article 20.2 states that “the
incident report forms and “guidelines
for providing statistical ' data by the
aforementioned organizations will be
approved by the National Statistics Office
after consultation with such bodies (Crime
prevention act in Mongolia, 1997). These
regulations form the legal environment for
criminal statistics in Mongolia.

Moreover, the fact that crimes that
are being investigated nationwide is
registered in the criminal database of
the police based upon the “Instruction on
Registering Criminal Statistics” proves
that the legal regulations for registration of
crime and investigation is severly flawed
in Mongolia.

Hence, it is absolutely essential that
the legal environment for criminal statistics
is improved and if required amendments to
appropriate laws and regulations must be
made and comparative studies of foreign
countries must be conducted in order to
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optimize the current system of criminal
statistics in Mongolia.

Conclusion

The term “crime statistics” refers to
the registration of crime, the maintenance
of databases, the processing of statistical
datasets, the analysis of information and
the effective usage of such .information
in the decision making.process and the
implementation of policies.

The end goals for crime statistics
in Mongolia is.to create a system which
accurately “-registers, collects and
disseminates ' data, and which aids to
develop effective measures for combatting
crime.'In other words, the most appropriate
method for combatting crime is to improve
the theories'and methods associated with
crime statistics, its legal environment and
the validity of statistical information.

By " developing the theories
and methods of crime statistics as a
comprehensive applied science the
incident report forms of the police, anti-
corruption agencies, court decision
execution agencies, prosecutor’s offices
and judiciaries will significantly improve
and the criminal justice system will be
optimized. This will ensure that statistical
information is integrated and accurate,
and that governmental policies towards
combatting crime are effective.

Moreover, in addition to providing
quantitative indicators of the criminal
situation in Mongolia more accurately and
improving the conditions for preventing
crime; the reasons and causes of crime
will be identified where appropriate
countermeasures will be developed which
will result in improved knowledge on crime
statistics, its methodology and usage.

Solutions

1. The improve the system of crime
statistics in Mongolia, and to provide law
enforcement and judiciary organizations
with an integrated data system (please
refer to Figure 2. Model of the Crime
Statistics System),
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2. To create a national approach to
better management of crime statistics,
and to improve the legal environment as
well as the enforcement of domestic acts;

3. To create a specialized division
responsible for crime statistics at the
National Statistics Committee (please
refer to Figure 2. Model of the Crime
Statistics System);

4. To send recommendations to the
Ministry of Law and Internal Affairs and the
Ministry of Education, Culture, Science
and Sports on preparing specialized
statisticians for the police, anti-corruption
agencies, prosecutor's offices and
judiciaries; and to start developing joint
education programs with support from the
Law Enforcement University.
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COMMAND RESPONSIBILITY IS THE ESSENTIAL TO THE
ENFORCEMENT OF INTERNATIONAL HUMANITARIAN
LAW: IN THE EXAMPLE OF BEMBA CASE AT THE
INTERNATIONAL CRIMINAL COURT

Agar-Erdene G, Head, Human
Rights Education and Study Division
National Human Rights
Commission of Mongolia

Introduction

International humanitarian law, a
branch: of. customary “international law,
has an “important role to regulate the
customs of war and to establish norms
for the protection of civilians whereas
serious offences such as war crimes and
crimes against humanity are committed
due to grave breaches of its principles.
Although war crimes and crimes against
humanity involve large-scale acts
committed by perpetrators, traditionally,
these offences occur under the direct or
indirect supervision of high level officials
including military or non-military superiors.
Therefore, superiors play crucial roles
in both of the enforcement and the
breaches of the principles of international
humanitarian law.

In accordance with the general
principles of international law, offences
against humanitarian law are subject to
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criminal liability." In other words, a person
who commits international' crimes incurs
individual ~ criminal - liability. However,
over the years, the cases of war crimes
and crimes-against humanity have often
centredon legal debates around individual
criminal liability of a personwho enable the
commission of such'crimes. In response
to ‘this, international law has developed
the concept-of command responsibility,
an omission mode of individual criminal
liability. or'an essential method to convict
superiorswho are responsible for war
crimes and crimes against humanity.? 3

Furthermore, the concept of
command responsibility reflects that
military leadership are responsible for
ensuring the principles of international
humanitarian law through effective control
and command. From this perspective,
international  tribunals and  courts
contribute significantly to the enforcement
of international humanitarian law when
they make determinations over the
breaches of this principle. In the same vein,
it can be inferred that international criminal
tribunals were created for the purpose of
enforcing international humanitarian law
and holding internationals in breach of
humanitarian law to account.

This article will discuss the latest
development of the concept of command
responsibility by the International Criminal

1 L. C. Green ‘Command Responsibility in International Hu-
manitarian Law’, 5 Transnational Law and Contemporary
Problems (1995) 323.

2 Elies van Sliedregt, The Criminal Responsibiiity of Individ-
uals for Violations of International Humanitarian Law (Asser
Press, 2003) 119.

3 Gideon Boas, James L. Bischoff and Natalie L. Reid,
Forms of Responsibility in International Criminal Law (Cam-
bridge University Press, 2008) 143.
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Court in Bemba case, which is the first-
ever decision regarding command
responsibility. Although the concept of
command responsibility includes non-
military superiors or civilian leaders,
this article, will explore military settings
as the Bemba is focused on military
commander’s criminal liability. The c is set
out as follows. Part | of the article looks at
the background of the origins of command
responsibility in international humanitarian
law. Part Il discusses the development
of the command responsibility concept
in the light of practices in some ad hoc
criminal tribunals. Finally, in Part Iil, the
article will discuss recent development of
the concept within the scope of the Rome
Statute of the International Criminal Court*
and Bemba case.

Part One. Origins of Command
Responsibility in International
Humanitarian Law

The doctrinal -root. of command
responsibility appears_to be found as ‘an
articulation of military practice’ before the
20" century.5 For example; the earliest
treatise .written by the..Chinese military
strategist_ Sun Tzu reads:**When troops
flee, are insubordinate, distressed,
collapse in disorder or are routed, it is
the fault of the general. None of these
disorders can be attributed to natural
causes.” Since that time, this concept
has been developed in various military
documents throughout the history.”

Namely, an Ordinance at Orleans
which was issued by Charles VIl in 1439
stipulates “The King orders that each
captain or lieutenant be held responsible
for the abuses, ills and offences committed

* Rome Statute of the International Criminal Court, opened
for signature 17 July 1998, 2187 UNTS 90 (entered into
force 1 July 2002) (‘Rome Statute’).

* Elies van Sliedregt, above note 2,119.

¢ Gideon Boas, James L. Bischoff and Natalie L. Reid,
above note 3, 145,

7 Patrick Walsh and Joshua F. Berry ‘Expanding Command
Responsibility Beyond War: The Application of the Doctrine
of Command responsibility to Human Rights Law’ (2016) 11
Liberty University Law Review 426.
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by members of his company, and that
as soon as he receives any complaint
concerning any such misdeed or abuse,
he bring the offender to justice so that the
said offender be punished in a manner
commensurate with his offence, according
to these Ordinances. If he fails to do so or
covers up the misdeed or delays taking
action, or if, because of his negligence or
otherwise, the offender-escapes and thus
evades punishment, the captain shall be
deemed responsible for the offence as
if he had commiitted it himself and shall
be punishedrin the same“way as the
offender, would have been.”® The similar
principle. is also expressed.in the Articles
of-War in 1621: “No ‘Colonel or Captain
shall command. his *soldiers to do any
unlawful thing; which who so does, shall
be punished'according to the discretion of
the Judges.”™ In addition, in 1625, Hugo
Grotiusswrote that: “A community, or its
rulers, may be held responsible for the
crime of a subject if they knew it and do
not prevent it when they could and should
prevent it."1°

These historical documents generally
reflect military disciplinary responsibility
of the superiors', although few cases
which go beyond the 13" century indicate
practical realization of the criminal liability
of superiors. For example, the trial of Peter
von Hagenbach is considered to be the
first eminent example of the recognition of
command responsibility in criminal law. He
was charged for committing murder, rape,
perjury and other crimes by the judges
appointed by the Holy Roman Empire
and convicted because ‘he should have

¢ Ordonnances des Rois de France de la Troisieme Race
(Louis Guillaume de Vilevault & Louis G.O.F. de Brequigny
eds., 1782) cited in L. C. Green, above note 1, 321.

°  William Winthrop, Military Law and Precedents (Arno
Press, 1979) 910, cited in L. C. Green, above note 1, 321.
'° Hugo Grotius, De jure belli ac pacis: libri tres (1625) 523,
cited in Gideon Boas, James L. Bischoff and Natalie L. Reid,
above note 3, 145.

" Elies van Sliedregt, ‘Command Responsibility at the ICTY
— Three Generations of Case Law and Still Ambiguity’ in A.
;l. Swart et al. (eds), The Legacy of the ICTY (OUP, 2011),

2 Elies van Sliedregt, above note 2, 120.
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prevented as he had had the duty to do
so'®. This which was later recognized
as one of the fundamental concepts of
command responsibility in international
humanitarian law.

In the early 20" century, especially
between pre-World War | and post-World
War Il, the concept was developed under
international treaties and the judgements
of several humanitarian trials. This
period is now seen as the foundation
of the modern concept of command
responsibility. Namely, the Fourth Hague
Convention of 1907 first codifies the
liability of the superior.' Article 3 of the
Convention stipulates that “A belligerent
party which violates the provisions of
the said Regulations shall, if the case
demands, be liable to pay compensation. It
shall be responsible for all acts committed
by persons forming part of its' armed
forces.”™ Moreover, Article 1 of the Annex
of the Convention states:that “an armed
force must be commanded by a person
responsible for his subordinates.”'®

One of the important case, examples
of the command" responsibility “in this
period refers to the jurisdiction of the
United States War Crimes Commission.
In this case, Tomoyuki Yamashita, the
commanding general of the 14" Army
Group of the Imperial Japanese Army
was brought before the Commission
and charged with having “unlawfully
disregarded and failed to discharge his duty
as commander to control the operations of
the members of his command, permitting
them to commit brutal atrocities and other
high crimes against people of the United
States and of its allies and dependencies,

" |bid.

4 Gideon Boas, James L. Bischoff and Natalie L. Reid,
above note 3, 146.

s |nternational Committee of the Red Cross, ‘Convention
(IV) Respecting the Laws and Customs of War on Land and
its Annex: Regulations conceming the Laws and Customs of
War and Land. The Hague, 18 October 1907’ (n.d.) <https:/

ihl-databases.icrc.ora/applic/ihl/ihl.nsf/Article.xsp?ac-
ion=: Docume umentld= FB7D15DBF6C-

12563CD00516582>.
¢ Ibid.
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particularly the Philippines”.” The
judgement of the United States Supreme
Court shows that general Yamashita was
criminally responsible for a number of war
crimes including mass killings or atrocities
committed in the territory of Philippines.'®

However, his defence . lawyers
argued that he should not be'punished
as he had not known abeut the crimes
of his subordinates. .In_‘response, the
Prosecutor argued that even if Yamashita
had known of theicrimes, he ‘should have
known’ of them.because of his duty as
a commander.’® Furthermore, Justice
Murphy:. pointed in the~conclusion that:
“He “was" not charged, with personally
participating in the acts of atrocity or with
ordering or condoning their commission.
Not even knowledge of these crimes was
attributed. to.him. It was simply alleged
that he unlawfully disregarded and failed
to discharge his duty as a commander
to control the operations of the members
of his command, permitting them to
commit the acts of atrocity.”® This case
was concluded on 4 February 1946.2' In
short, he was criminally charged as he
breached the laws of war in international
humanitarian law because international
humanitarian law recognizes that a
failure of duty of the commander is not
justifiable. More importantly, Yamashita’s
case made a significant contribution to
the development of ‘must have known’
and culpability standards in international
criminal law.?2

In addition, the doctrine of individual
criminal liability was further developed
by the post-war trials at Nuremberg and
Tokyo, while there was still no adequate
rule for the concept of command

7 Elies van Sliedregt, above note 2, 120.

18 |n re Yamashita, 327 U.S. 1 (1946)

19 Elies van Sliedregt, above note 2, 121.

2 |n re Yamashita, 327 U.S. 1, 327-28 (1946)

21 |n re Yamashita, 327 U.S. 1, 327-28 (1946)

2 Max Markham, ‘The Evolution of Command Responsi-
bility in International Humanitarian Law' (2011) Penn State
Journal of International Affairs 51.
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responsibility.?* The judgements of the
Nuremberg Tribunal did not directly
consider command responsibility as they
focused on active or factual participation
of the superiors, in which they had had
knowledge of the crimes and the crimes
were committed under their order.?
The Nuremberg Tribunal adheres this
perspective when it decided Kaltenbrunner
case and Rosenberg case®. As well as,
Tokyo Tribunal helped to develop the
responsibility of non-military superiors in
war crimes and crimes against humanity.
For example, in the Hirota case, the Tokyo
Tribunal concluded that responsibility for
crimes committed by Japanese troops
was vested in the Japanese Foreign
Minister, Kiko Hirota. Although it was a
controversial decision, which gave weight
to the dereliction of duty, the Tribunal
emphasized a ‘should have known’
standard to the duty to act.?® It-can. be
inferred that trials at Nuremberg and
Tokyo made their contribution to establish
command responsibility.. as a form ‘of
criminal liability which has been endorsed
in international criminal law.?’

Part-Two. Development of the
Concept-. by International Criminal
Tribunals

The jurisdictions of the international
criminal tribunals are, traditionally, the
primary references in interpreting and
applying the principles of international
humanitarian law. As far as the command
responsibility is considered, it can be
said that the concept has necessarily
been engaged with international criminal
tribunals which impose criminal liability
upon those who commit crimes specified
in their respective Statutes. From this
perspective, their decisions are essential
to the further enforcement of international

3 Gerhard Werle, Principles of International Criminal Law
(Asser Press, 2¥ed., 2009) 187.

2 Elies van Sliedregt, above note 2, 124.
# L. C. Green, above note 1, 331.

% Elies van Sliedregt, above note 2, 130.
2 |bid, 3.
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humanitarian law as well.28

Provisions of the Statutes of ad
hoc tribunals, such as the International

Criminal  Tribunal for the former
Yugoslavia and International Criminal
Tribunal for Rwanda, polished the

concept of command responsibility which
is enshrined in Article 86 of the Additional
Protocol to the 1949 Geneva Conventions
in 1977.% Article 86 explicitly states that
“...breach of the Conventions or of this
Protocol was committed by a subordinate
does not absolve his superiors from
penal or disciplinary responsibility”* while
Additional'. Protocol draws: the. standard
for the ‘failure to act’ which encapsulates
the concept of command, responsibility in
general.

Statutesof the ICTY and ICTR further
expanded. this' concept. For example,
Articles 6/7(3) of the Statutes of the ICTR
and ICTY, state that: “The fact that any
of the acts referred to in articles 2 to 5 of
the present Statute was committed by a
subordinate does not relieve his superior
of criminal responsibility if he knew or
had reason to know that the subordinate
was about to commit such acts or had
done so and the superior failed to take
the necessary and reasonable measure
to prevent such acts or to punish the
perpetrators thereof."3! 32

This provision was cited in the ICTY
judgement of Prosecutor v. Mucic et al,
(Celebici case). In Celebici, the ICTY

2 Hortensia D. T. Guitierrez Posse, ‘The relationship be-
tween international humanitarian law and the international
criminal tribunals’ (2006) 88 International Review of the Red
Cross 67.

2 Protocol Additional to the Geneva Conventions of 12 Au-
gust 1949, and relating to the Protection of Victims of Inter-
national Armed Conflicts (Protocol 1), signed on 12 Decem-
ber 1977, 1125 UNTS 3, (entered into force 7 December
1979). (‘Additional Protocol’)

% Additional Protocol, Art 28.

3 SC Res 827, UN SCOR, 48th sess, 3217th mtg, UN Doc
S/RES/827 (25 May 1993), as amended by SC Res 1877,
UN SCOR, 64th sess, 6155th mtg, UN Doc S/RES/1877 (7
July 2009) (‘ICTY Statute’) Article 7.(3).

32 SC Res 955, UN SCOR, 49th sess, 3453th mtg, UN Doc
S/RES/955 (8 November 1994), as amended by SC Res
1431, UN SCOR, 4601th mtg, UN Doc S/RES/1431 (14 Au-
gust 2002) (‘ICTR Statute’) Article 6.(3).
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3. the accused must have had
effective command and control, or
effective authority and control, over the
forces that committed the crimes;

4. the accused either knew or,
owing to the circumstances at the time,
should have known that the forces were
committing or about to commit such
crimes;

5. the accused must have failed
to take all necessary and reasonable
measures within his power to prevent
or repress the commission of such
crimes or to submit the matter to the
competent authorities for investigation
and prosecution; and

6. the crimes committed by the
forces must have been a result of the
failure of the accused to exercise control
properly over them.*®

These sixelements are fundamentally
similar to the approaches. of ICTY and
ICTR. But there are minor. differences
in each of the elements. . This part of the
article will give more' consideration to
last three elements as they ‘represent
essential components of the“command
responsibility ‘while bearing«in mind that
all six-elements are interrelated and
interdependent with each other. Moreover,
last three elements represent the duty of
the military commander or superior as the
precondition of the effective enforcement
of international humanitarian law. On the
other hand, it is also said that the true
form of command responsibility generally
falls into the last three elements as they
indicate indirect or passive participation
of the superiors in the commission of war
crimes and crimes against humanity.

Firstly, in international humanitarian
law, superior or military commander must
be responsible for his or her duty to ensure
the law of war. If he or she fails to do so or
breaches the duty, it is seen as superior's
‘personal fault’ which is subject to criminal

8 Prosecutor v Bemba, Para 170.
49 A H. Swart et al. (eds), above note 11, 6.
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liability.>® Therefore, actual knowledge of
the superiorinrelation to the specific crimes
is crucial for defining his or her culpability.
In terms of the fourth element, the Rome
Statute defines mental element differently
from the ICTY and ICTR Statutes, but
similar to Yamashita judgement. It is
worth mentioning here that the. Rome
Statute emphasized the . term" ‘should
have known’, which sees, negligence
as a standard for the -determination of
military commanders’ liability, while ICTY
judgements emphasize ‘had reason to
know' as not.in relation to.negligence.5'
According: to' the ICTY’s opinion, ‘had
reason- to know’ orsactual” knowledge
is_able to be obtained by way of direct
evidence.® In_contrast, the International
Criminal Court interpreted ‘should have
known’.as negligence in failing to acquire
knowledge of his subordinates’ conducts.

In. Bemba, the Trial Chamber
concluded that “Mr Bemba knew that
the MLC forces under his effective
authority and control were committing
or about to commit the crimes against
humanity of murder and rape, and the war
crimes of murder, rape, and pillaging.”
Furthermore, the Trial Chamber did not
consider that “re-characterisation of the
charges pursuant to regulation 55 to
include the “should have known” mental
element is warranted.”>* However, Bemba
reintroduces differences between ‘should
have known' and ‘had reason to know’
standards.

Secondly, with regard to fifth
element, it is seen as the core duty of
the commander, as mentioned earlier in

0 Darryl Robinson, ‘How Command Responsibility got so
Complicated: A Culpability Contradiction, Its Obfuscation,
and a Simple Solution’ (2011) 13 Melbourne Journal of In-
ternational Law 9.

st Gideon Boas, James L. Bischoff and Natalie L. Reid,
above note 3, 258.

2 Chantal Meloni ‘Command Responsibility, joint commis-
sion and ‘control over the crime’ approach in the first ICC
jurisprudence’ in Triestino Mariniello (eds.) The International
Criminal Court in Search of Its Purpose and Identity (Rout-
ledge, 2015) 47.

53 Prosecutor v Bemba, Para 717.

s Prosecutor v Bemba, Para 718.
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this article, who is crucial for ensuring the
enforcement of international humanitarian
law. For instance, in accordance with the
Additional Protocol, every commander is
under the duty to punish the culprits for the
crimes committed prior to the time when
he assumed command.® It has been one
way in preventing further humanitarian
crimes. If he or she fails to do so, as the
principle of international humanitarian law
of command responsibility, he or she will
be criminally liable under the international
criminal law. Because superior or military
commander has to have the effective
command and control to prevent the
commission of crimes in accordance with
third element.

In Bemba, the Trial Chamber ||
emphasized three distinct duties of
the commander: ‘(i) preventing . the
commission of crimes; (ii) repressing the
commission of crimes; or (iii) submitting
the matter to the competent authorities
for investigation and. “ prosecution.’®
Compared to the jurisdictions of ad hoc
tribunals and provisions' of the Additional
Protocol, the.*“Trial Chamber. made
reference to_a duty to ‘prevention’ and
‘repress’ separately.

Furthermore, the Trial Chamber
also found the requirement of causation
between the commander’'s failure to
prevent or repress the commission of such
crimes. For example, the Trial Chamber
considered following measures would
have been taken by Bemba: “(i) to ensure
that superior s forces are adequately
trained in international humanitarian
law; (ii) to secure reports that military
actions were carried out in accordance
with international law; (iii) to issue orders
aiming at bringing the relevant practices
into accord with the rules of war; (iv) to
take disciplinary measures to prevent the
commission of atrocities by the troops
under the superior s command."s’

% Additional Protocol, Article 87.
% Prosecutor v Bemba, Para 201.
" Prosecutor v Bemba, Para 203.
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Thirdly, with regard to the sixth
element, a failure to exercise control
properly over subordinates is an
essential component of indirect command
responsibility. In some detail, the command
is a prerequisite for criminal responsibility
and control determines the extent of that
responsibility.®® In order to determine
whether commander has criminal liability
on the basis of command‘responsibility,
it is required to look at both of command
and control. Command needs to be
exercised through:control.>® In light of this,
Bemba appears to be concrete evidence
of the de jure command and/control.®° This
is because- Bemba exercised effective
command and control when he deployed
his', troops into the territory of Central
African Republic.®!

Therefore, on the basis of indirect
command' responsibility, a person who
passively commits the crimes because of
hisior her inactivity is also punished. 92 It
is'said that the Bemba case provides that
a commander is criminally responsible
for crimes committed by subordinates
under his/her effective control as a result
of his or her failure to exercise control
properly.5® In its judgement, the Trial
Chamber pointed that ‘it is a core principle
of criminal law that a person should not be
found individually criminally responsible
for a crime in the absence of some form
of personal nexus to it."** In other words,
the Trial Chamber gave more emphasis
on Bemba’s failure to exercise control
properly over the operations of the MLC
troops as the element of causation is
important requirement for determining
commander’s passive patrticipation in the
crime.

8 Elies van Sliedregt, above note 2, 153.

% |bid, 152.

% Chantal Meloni, above note 52, 45.

¢! Nora Karsten ‘Distinguishing Military and Non-military Su-
periors’ (2009) 7 Journal of International Criminal Justice,
1004.

%2 Elies van Sliedregt, Individual Criminal Responsibility in
International Law (Oxford University Press, 2012) 187.

6 |bid, 198.
% Prosecutor v Bemba, Para 211.
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Conclusion

The command responsibility plays an
importantrole ininternational humanitarian
law. This is because it is directly related to
international humanitarian law’s objective
to oblige commanders to prevent war
crimes, crimes against humanity and
other offences through an effective control
and command over their subordinates’
activities.  Although  this  concept
originally emerged from the international
humanitarian law, it has been further
strengthened with the determinations of
the international criminal judiciary organs.

In other words, judicial applications
of the concept of command responsibility
have established an opportunity to bring
a superior before the Court, who is
most responsible for the commission. of
serious international crimes. While judicial
applications of the command responsibility
appear to be in conceptual development,
Bemba case at the International Criminal
Court was undoubtedly " essential sto
the further enforcement ‘of international
humanitarian law.-, Because this case
has been seen as‘the only interpretation
of Article 28; which represents the most
recent ‘development of “the concept of
command responsibility in international
criminal law so far.®
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ADMINISTRATIVE PROCEDURES AND PUBLIC
PARTICIPATION OF MONGOLIA!

Oyunchimeg.Ts, LL.M Researcher,
The National Legal Institute

1. One.Introduction: Mongolia’s
Administrative Procedures and Public
Participation

The digital era' of legal system
development of Mongolia has begun since
early nineties."The.people of Mongolia are
very much paelitically active.and pay a huge
respect to-thé state, itsuculture, national
tradition™sand custom. The Constitution
of Mongolia welcomes their participation
in the Article 3'. The participation of
citizens is at the very heart of the idea of
democracy. The public comments through
direct social media significantly affect
and influence the decision makers at
government and parliament level on timely
matter. The People of Mongolia has over
2200 years of history of state and law. The
latest so-called democratic Constitution
has established administrative system
and local governance in accordance with
principles of separation of state powers and
rule of law. It aims to develop democracy
and civil society; state authorities and

! See The Constitution of Mongolia, §3. section 1. (1992) “In
Mongolia state power shall be vested in the people of Mon-
golia. The Mongolian people shall exercise it through their
direct participation in state affairs as well as through the rep-
resentative bodies of the State authority elected by them.”

34

public servants undertake their activities
under strict rules and procedures and
guarantee local self—governance and
status of its independence:?

There were many critics for lack of
Mongolia's legal procedural transparency
and openness- for legislative drafting
and  administration  decision-making
process.especially for not.including public
comment and review. Concerned by the
critics the Parliament of Mongolia has
successfully enacted around 109 laws
guaranteeing public participation.

This essay based on latest
three projects and study on public
participation in the laws of Mongolia
planned by the Office of the President,
Ministry of Justice and Home Affair,
Swiss Agency for Development and
Cooperation SDC and Hanns-Seidel
Foundation, Mongolia Office. The
projects studied different forms of
citizen participation in around 308
articles:  informative;  consultative;
active or direct; review and other
forms of participation. | have illustrated
them in legal provision examples.
Although the term “citizen participation”
has not found its clear definition and
understandings there is no particular
difference between “public participation”
and “citizen participation” in meanings
and both used in laws of Mongolia.?

One of the direct and active form
of citizens participations, which has law
on its own in administrative adjudicating
process by law is to be chosen as citizens

2 Amarsanaa Jugnee, Transitional period and legal reform in
Mongolia, Ulaanbaatar (2009).

3 Monitoring and analysis on implementation of Mongolian
laws coordinating civic engagement. (Printing department,
NLI), (2018). P.12
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representative* (§52.2 The Constitution
of Mongolia (1992), §73 Law on
Administrative Case Adjudication in Court
(2015) (hereinafter referred to as ACAC))
in all first instance courts.

The Modern Mongolian legal system
is heavily influenced by the Roman-
Germanic law family reflecting many
similarities with laws of Federal Republic
of Germany particularly in the field of
administrative law. The newly adopted
administrative law had many praises and
expectations from public for the length of
long and delayed progress of its drafting
and final enactment. Some critics said “...
the development of administrative judicial
review structure has finally matured,
citizens legal education has improved, the
frame of the legal administrative disputes
has broadened. These three main reasons
urged us to adopt a new legislation.>™and
other said “...it prevents from ‘intentional
uncertain circumstances. produced by
the decision of administrative authority;
protect legitimate interests of investors
and business .owners from unforeseen
possible harms when regulation impacts
on individuals” rights then. authorities
justifies its.decision based on restrictions
“... in order to protect public interest, or
national security, or cherishing the national
interests.”, less bureaucratic attitudes
toward decision-making process and be
reassured that administrative acts are not
contrary to prevailing legal norms or laws.”
Sand finally “ ... the law clarifies the scope
of application of the law and specifies
where it does not apply; defines the rights
and obligations of parties more clearly;
enables government agents or agencies to
seek professional expert assistance from
each another in a written form, resulting
communication improvement between
governmental agencies; introduces a new

* See Law on Legal status of citizen representative in court.
(22nd May, 2012).

available at http:/ legal /law/detail 8

* available at https://www.news.mn/?id=214930 (visited July
31, 2018).

¢ available at htips://www.ashidadvocates. mn/files/publica-
fions/Mongolian%20pub%20administrative%20pd.pdf
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procedure called “Hearing” which requires
the governmental agents and agencies
to conduct a hearing to introduce the
concept and purpose of a new decision
they are intending to adopt and the hear
opinion from the affected population.
This procedure is mandatory, with
some exceptions, however government
agencies will though not .required to
modify their proposed-.plans to reflect
the input received- at "the hearings
and governs the’ process of drafting,
introducing and passing the decisions
before it reaches the court.*”. Previously
(in socialist.law system).Mongolian courts
had ‘no“full judicial review over all state
administrative decisions and structure or
complaint procedure for administrative
court because of totalitarian one party
regime:

The .§48.1 of the Constitution of
Mongolia “serves as a legal foundation
to form specialized administrative court.
Since 1%t July of 2004 first administrative
specialized courts (hereinafter referred
to as the court) have started to operate
in Mongolia. Today the administrative
and judicial mechanism of 21 provincial
administrative courts are in full enforce
to control any illegal conducts of
administrative authorities, citizens and
legal entities or persons under General
Administrative Law (2015) (hereinafter
referred to as GAL) and ACAC.

Two. Overview of Law on
Administrative Case Adjudication in
Court

Administrative bodies may
act in various legal forms: classical
administrative act in a narrower sense
is any order, decision or other sovereign
measure taken by an authority to regulate
an individual case in the sphere of
public law and intended to have a direct,

7 available at http, |

istrative-law-to-be-implemented/_ (visited July 5, 2018).
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external legal effect.® The GAL aims to
regulate and standardize most basic legal
relation between administrative bodies,
legal entities and citizens or public in
order to exercise authoritative executive
power in public law matter by enacting
administration legal acts, administrative
normative acts and agreements under
public law. According to the §13.1 of ACAC:
all administrative illegal actions infringing
citizens right or public law disputes can
be brought before the Administrative
Court. In Mongolia the ACAC helps adjust
the relationship between the executive
agency and citizens with respect to
decisions in particular cases and also
governs administrative and judicial review
of final administrative activities. In order
to study administrative procedural law
of Mongolia, one has to understand:that
concepts of GAL since it has already set
regulation of the general administrative
process of executive power: of.decision
making and any disputes, of public law
outside of purely constitutional matters.
The both laws came into effect on; 15t July,
2016.

The General Administrative Law

The-main legal sources of GAL are
the Constitution of Mongolia and the laws
in accordance with the Constitution (§2,
GAL), not necessarily national practices,
observances or autonomous laws like in
Germany.® The GAL contains no personal
applicability or definition of “citizen” which
means “a citizen of Mongolia, a citizen
of foreign country and stateless person”.
Therefore, administrative courts are open
to foreign citizens who assert that public
administrations or officials of Mongolia
breached their rights legitimized by

8 See Report for Germany Dr. Carsten Giinther, Judge at
the Federal Administrative Court, Leipzig ADMINISTRATIVE
JUSTICE IN EUROPE. available at http://www.aca-europe.
eu/en/eurtour/i/countries/germany/germany_en.pdf

9 Eberle, Edward J, The West German Administrative Proce-
dure Act: A Study in Administrative Decision-making, (Penn
State International Law Review: Vol. 3: No. 1, §4.) (1984).
P4
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Mongolian and International law™. The
GAL has in total of 11 Chapters. The
judicial review of administrative disputes
regarding all'' activities (administrative
acts and normative act, agreement under
public law) of administrative or public law
authority (§3, Chapter |, GAL) which also
must be in accordance with constitutional
fundamental principles of, the. ‘activities
of the State and its special. principles'2.
The §5 gives a definition of-administrative
authority: “administrative authority issues
an authoritative decision reflecting public
interest” andiits representation exception™
is regulated by §7, GAL. The general
civic. engagement regulation‘is governed
by Chapter Ill “Administrative decision-
making process”. The legal status of
participantsin. Administrative decision-
making.procedure is defined in the §13,
GAL as follows:

“1. Participants in the decision-
making process are person(s) who
submitted a complaint or petition to the
administrative authority or public law
authorities, those whom legal effects of
administrative acts and agreement under
public law are directly or indirectly out to
and those who forced to be involved in the
decision-making process referred by the
administrative or public law authorities.”

° available at http://tsogt.blogmn.net/11306/law-on-pro-
cedure-for-administrative-cases-%7Cmongolia%7C-es-
sey-in-english.html

" See The GAL, § 3 (2016) “... with exceptions: legislating
drafting process and legislative activities, activities to ratify
international treaties to which Mongolia is a Party, activities
regarding criminal cases and legal disputes of the Constitu-
tional Court of Mongolia, courts of all instances, activities of
criminal investigation and its prosecutor and enforcement of
judiciary decisions, activities for deployment of armed forces
during declaration of state emergency or a marital law, direct
activities of state intelligence service, protection of national
security and implementation of State foreign policy and ac-
tivities of political decision-making.”

2 See The GAL, § 4 (2016). “legality, immediacy, continui-
ty, openness with exception of confidentiality, effectiveness,
achieved its aimed outcome, reality or reasonableness of
decision, notification, rights of refusal or have opportunity to
refusal and protect principle of legal certainty.”

13 See Law on the Regulation of Public and Private Interests
and Prevention of Conflict Interest in Public Service (LRP-
Pl), § 14 (2012). “3.1. if any of the aforementioned entities is
related to him/her; 3.2. if he/she or his/her related persons
derive any type of income from any of the aforementioned
entities; 3.3. if he/she or his/her related person is a member
of the goveming, auditing or executive body of the afore-
mentioned organization or economic entity.”
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The §14, GAL asks to recognize
citizens legal capability and §15,
GAL defines rights of participant™ in
relation rulemaking with administrative
authorities within following regulations:
planning procedure of decision-making,
enforcement of administrative decision,
a complaint procedure, remedies and
sanctions.

The Law on Administrative Case
Adjudication in Court

As mentioned before fundamental
right of access to court is for any person
claiming that his/her person’s individual
rights were affected or violated by a public
authority or as a plaintiff, public interest
representing body or administrative
authorities.

The principles of the ACAC (§§4-
10) include: independence of judges;
judicial power shall be vested exclusively
in courts, equality of all before.the court,
pleadings, burden of proof-by. court and
openness of the proceedings, continuity
of court session.

The Court_cannot refrainyor, waive
its right to. consider case on“ground of
missing-any laws or normative regulation
and court proceedings must be conducted
in official state language of Mongolia
which is Mongolian. The citizens can file a
claim to administrative authority’s residing
territorial administrative court  within
30 days upon: delivery or notification
of decision, refusal of administrative
authority decision; omission of higher
administrative authorities; or exhaust
all and other options of challenging
the decisions stipulated in complaint

" “the right to receive information on decision-making ac-
tivities in accordance with laws, desired projects, activities,
plan, complaint or petitions, through archives or register of
administrative organ,

-the right to obtain a copy of the required documents, to be
informed by the regulation stated in LRPPI and Law on Infor-
mation Transparency and Right to Information (LITRI),

-the right to obtain returned original or notarized copy of doc-
uments, supplied by the participant,

-the right to present evidence and supply requested relevant
documents prior to a decision-making,

-the right to request administrative authority to fulfill its legal
obligation and other rights.”
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procedures in the GAL according to §14,
ACAC.

The Court has a sole duty for
inspecting all circumstance surrounding
the case, collection of evidence, its
evaluation and in case of necessity
to provide translators or interpreters.
Participants of the court proceedings are:
administrative plaintiff, defendant and
third party with legal capacity.or capability,
their representation,-rights' and duties of
plaintiff’> and other parties regulated by
Chapter llI.

For._more, all procedures in the
law have “fully detailed. and ‘effectively
regulated by the ACAC.: evidence; court
procedural expenses,. state registration
fee; submission = of administrative
statement of claim, its acceptance by the
Court; simplified proceedings adjudication;
preliminary-hearing of Court; scheduling a
Court session, Composition of the Court,
Participants of the Court proceedings and
Common procedural Rules; procedural
rule in a Court of First Instance, Court
decision; special rules, adjudication of
Courts of Appeal, adjudication of Court of
Cassation,; review of effective judicial acts
due to new or newly discovered facts.

Three. Legal regulation of Public
Participation at the Central and local
government

1. Public hearing at the central
government level

As a highest executive body of the
State by the Constitution, the Prime
Minister (his Cabinet) is responsible to the
State Great Khural for the implementation
of law and supervise the conmormity of
decisions of the central state administrative
bodies and the local administrations with
the laws and regulations in force.

'S The plaintiff enjoys seven rights stated in the §20.1 ACAC
(2016) with exception of right to “renounce the claim in full or
in part when representing public interest.”
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Nevertheless, there are nine
categories of citizens participation at
central government level:

- citizens right to information: on
Decree or ordinance of President, Prime
Minister and his Cabinet members and
Parliament; open session of Constitutional
court in Mongolian language, publicize
upon issuance of Decision; law drafters
publish public comments received on
proposals within 30 days on its website;
dividend of stock of state and its information
along with auction type publication prior
30days before privatization of State or
state partially owned entities; long and
short term Government foreign bonds and
securities (with Central Bank) etc.

- through electing in professional
committee: Judicial General Council;
non-official Monitoring Commission™ at
Central Bank; Personalized Medicine
Council at Ministry of Health'®; National
Statistical Council; Council of ‘Boards on
issue of Standardization and Conformity
Assessment; Committee of _Energy
Regulation at Ministry of Energy.etc.

- public hearing and' preliminary
process.. _prior to decision making:
Minister.of Education and Culture supports
public reading’’, Government organizes a
hearing prior implementing any national
or local policy or projects /environmental
protection etc. /, its strategic assessments
to planning etc.

- direct issuance of administrative
acts, normative acts: decree of the Prime
Minister on earthquake risk reduction or
emergency response '8 ; tax reduction
or rewarding procedure regarding any
activities for the protection of cultural
heritage and history etc.

Recent survey revealed that
in general around 1476 public law
organizations have authority to issue

6 available at https://www.mohs.mn/news/1265

7 See Proposal: open for public comment. available at:
http://nationallibrary.mn/en/mergejiltnuud/huuli-erhzuin-akt
'® See “Earthquake disaster prevention and acknowledge-
ment day” Government Ordinance Ne 67 (2017).
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administrative normative act by 206 laws.
In 2017 the Government alone issued 47
such acts.™

- permit, license, or concession
and special activities: Minister of
Finance’s rule for licensing professional
tax advising service?; Ministry of Geology
and Mining issues license of+Cadastral
Survey to citizens, legal, entities and
organization?' etc.

public legal promotion and
educational training or review on
its relevant_ issues: General Election
Commission | for monitering. election
campaign broadcasting on radio, tv during
election;; Communications Regulatory
Commission; Department for Financial
Information for prevention and combatting
activities; for 'money laundering and
financing of terrorism etc.

- cooperation or agreement under
public law in an area of: forest protection;
gender equalization etc.

support by financing or
rewarding: rewarding crew, non-
governmental organization, police and
border patrol on discovery of illegal
actions against environmental laws or
laws on regulation of the foreign trade of
endangered animals, plants or derivatives
thereof etc.

At last direct obligation entitled on
legal entities (corporation) or citizens:
direct involvement for the implementation
of laws on health or when developing
detailed effect valuation of projects must
organize hearing and receive comments
of residents or local people, where the
project aimed to take place in etc.

2. Public hearing at the
government level

local

' Hanns- Seidel Foundation. Assessment on implementa-
tion's consequences of General Administrative Law (2018).
20 available at http://legalinfo.mn/law/details/12551?law-
id=12551 )

21 See “issue service license to Land administration and cadastral
professional organization™ Minister of Construction and Urban
development. Decree Ne 246 (2015). available at http::/legalinfo.
mns/annex-details: 7045?lawid=11606
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The citizens local involvement
opportunities also in laws have broadened:

- right to information: Generally,
citizens, legal entities and public or non-
governmental organizations are entitled to
receive information (§3, LITRI) etc.

- citizens enjoy general rights or
be responsible directly: to propose or
request on issues over national security,
drug or medicines etc.
monitoring:  regarding  the
implementation of the accounts or glass
account law; production or usage of idiom
salts or food health safety etc.

- public hearing which should
be held regularly due to assess the
implementation of administrative
normative acts or planning in every 24-
30 months after laws and normative acts
take into effect or prior of issuance™to
which legal consequences imply such as
a nullification of administrative ‘acts. The
law defines must and necessary activities
for public hearing: upon. requests made
by citizen or legal entities on infringement
of their rights then it has beeniaccepted
by the KRC; on issues of local projects or
programs invested by local-development
foundation of Governors®of Bagh and
Khoroo etc.

- electing or take a participation
in councils or voluntary citizens
associations: Owners association of
copyrights; civilians’ voluntary group
protecting livestock etc.

- training or promotional activities
on implementation of law on: tax,
employment promotion; against AIDS,
domestic violence, fair competition etc.

- obtaining special license or
owner’s permission®? on: special
professional training; archive; use forest:
hunting; release forecast information in
special need etc.

* See "EEE" LLC and others v. Durvuljin Soum'’s, Khural of
Representatives of Citizens, available at htpp://shuukh.mn,
Ref:118/2018/0044/3. (2018)
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- public law agreement or rights
transfer of administrative authority
on area: public service; health sector;
protection of  environment; land
management; social protection and
insurance.

At last supporting citizens for
their efforts by financial assistant
and rewarding or suggestion for
paid information: innovation: human
trafficking; crimes against livestock;
protection of cultural-heritage; air pollution
and illegal hunting etc.

Four. Recent Trends and
Developments
The' Administrative. Courts are

successfully working with fair budget,
independent judiciary, open court activities
within excellent, operational condition.
The people access to the all instances
of ‘administrative courts have increased
since 2004-2015, from 145 to 1439 cases
decided in total, favoring 60 percentage for
the claimants which means approximately
4000 administrative decision voided by
the courts.?® Statistics show that total of
832 effective administrative decisions
setting norms and standards have been
registered officially. Recent survey
reveals that Courts have most disputes
regarding dismissal from public service,
disputes over land issue and election
results or mineral resources. The newly
adopted “hearing” need more practicality
in administrative authorities.** It may
ensure effectivity but not necessarily trial
type procedures in its rulemaking. 2

Lately the Minister of Justice and
Home Affair gathered much public attention
and criticismon his latest claim 0.1 potential
release of government decisions (including
its supervising bodies) from judicial

# Analyses on the implementation of the Mongolian Consti-
tution of 1992 (Best Color International LLC).(2016). P.121

* Hanns- Seidel Foundation. Assessment on implementa-
tion’s consequences of General Administration Law (2018).
P.22, 36.

% Rene Seerden, Administrative Law of the European
Union, its Member States and the United States (Intersen-
tia).(2012). P.336
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reviewing because of administrative court
judges have been influenced by political
parties therefore illegally interfering
his activities.?® The special courts are
one of the great achievements of legal
system development in Mongolia. In
theory or practice the political decisions
of government are not subject matter of
administrative court jurisdiction anyway.
The GAL has been clear on that according
to its Article 3.

It is early being judgmental
on implementation of these laws or

% See available at http://www.inews.mn/a/2008 (visited on
Aug 29, 2018)

practicality due to their length of effectivity
in less than two years. There are many
concerns about the lack of correlation
between GAL and Law on Infringement
and misunderstanding particularly over
jurisdictions. There is a possibility that
if state as a plaintiff at ACAC._ seeking
remedy, then workloads of court_ might
get heavier. We might need-a ‘new re-
legislation (§103, 103.4,.104.4 GAL) over
the issue, because there is not a single
court decision. #

¥ Hanns- Seidel Foundation. Assessment on implementa-
tion's consequences of General Administration Law (2018).
P. 132-5

006~
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SPECIAL FEATURES OF THE LEGAL ACT OF MONGOLIA
DURING A PERIOD OF MANCHU CHIN

Jargalsaikhan B. Lecturer of
“lkh Zasag” International University,
Mongolia

Abstract: The Nations. issue of
Mongolia was solved by: Manchu Chin
state’s government with approving national
legislation respecting*Mongolian national
customs and _regulating relationship
between Manchu Chin government House
and Mongolians ‘in order to strengthen
Manchu Chin’s rule andiimplement its law
among the small nation.

In the article: Some legislations
of Nation which were implemented
by Manchu Chin government among
Mongolia were introduced and also it was
expressed easily about historical value
of united country that was established by
many nations together.

Key word: Small nation, Government
House, Custom

Introductory

The Nation’'s issue was solved
by Manchu Chin’s government within
implementation of national state
policy, using complete legal methods
and regulating relationship between
Manchu Chin’s government House and
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Mongolians in order to strengthen Manchu
Chin’s rule and enforce its law among the
small Nation. There were two features of
Nation's law implementation adopted by
Manchu Chin in Mongolia.

First, Sources Law of Mongolia.
This law which was involving the primary
content_of Source Law (of. Mengolia was
implemented.

Second, " State policy to restrict

the Nation was implemented during the
enactment.

Main section
First

The primary content of Sources
Law of Mongolia was remained and
implemented.

One. Rights of Mongolian nobility
were protected. Due to Manchu Chin
ruled Mongolia through Mongolian nobility
their privilege and feudal status were
protected. The privilege and feudal status
of Mongolian nobility were legalized and if
someone attacked their reputation he or
she could be punished. Such articles were
shown up more often in criminal laws.
Nobilities who killed someone intentional
or accidental should be sentenced to pay a
fine of livestock without legal proceedings.
Servants who killed their lords sihould be
hanged. Commons who defamed nobles
should be sentenced to pay a fine of
livestock. Commons who dug nobles’
grave should be hanged and their family
should be beaten with a stick 100 times,
sentenced to pay a fine with animals and
sent to work.
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Two. There were heavy penalties
of theft for protecting livestock and
properties. There were two features of
criminal law in Mongolia during Manchu’s
rule.

1. Penalties of criminal offences
were heavy comparing with an inner
country (China).

2. There were many articles about
livestock theft in criminal law and its
content was accurate.

Law of State Ministry of Outer
Mongolia (about theft) had upper and
lower chapters. Major parts of this law
were about the punishments of livestock
theft and sentences depended on types
and number of livestock and vehicle.
“Fines were four types of livestock such
as cows, horses, camels and goats. Four
goats were equal to one cow .or one
horse, or one camel. If the punishment
for livestock theft is light (stolen only one
or two animals), a head. of.the criminal
offence shall be beaten with a stick one
hundred times and kept in chains for one
month according. to the Article: 1129 of
Law of State Ministry of Outer Mongolia. If
the criminal stole the livestock alone and
the others used it after the'theft, partners
in crime should be beaten with stick 90
times.” According to the Article 1133 of
Law of State Ministry of Outer Mongolia,
a person convicted of committing the
offence of theft of more than 20 animals
should be sentenced for death penalty in
the end of autumn and until the autumn
the criminal should be imprisoned.
When it became autumn if the previous
punishment could be believed light, the
criminal might be banished to Hokhuwan
and Fujen which had bad and unpleasant
weather. According to the Article 1138 of
Law of State Ministry of Outer Mongolia,
a person convicted of committing the
offence of theft of dog, pig and chicken
should be sentenced to pay a fine.

3. The types of punishments of

criminal law of Mongolia including death
penalty (to execute by cutting, stretching,
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and hanging ), banishing, imprisonment,
beat with stick and paying a fine were
same as punishments of inner country.

These punishments had the following
features:

A. A sentence to pay possessions
was inherited and kept in the criminal
law. Mongolia had nomadic. lifestyle
and 5 types of livestock were their main
possessions. Because of that a livestock
theft was one of the, criminal offences
and the penalty«for that was payment
of animals. Mengolians worshiped the
Number 9. There were fin€ wnit within
9 livestock, because ~of .Mongolians
worshipping concept.associated with the
Number 9.

The 9 livestock fine unit included:
1 horse, 2 cows, 3 milk cows, 2 goats, 2
calves iin its second year. And there were
fines with-one 9s, two 9s, three 9s, four
9s, five 9s, six 9s and so on till it becomes
number nine. Mongolian administration
nobles were paid by Manchu Chin
Government House'. It was legalized that
nobles who commit a crime should be
sentenced to pay a fine with animals and
gotten a wage cut.

Mongolia was given the right to
amend the law of Central State by Manchu
Chin government House. Punishments of
inner state included banishing, going into
the army, appointment to the border?. For
example there were appointments to the
north east of Mongolia and Shinjan of
China. But the appointment to the border
in Mongolia was very different and more
difficult than the appointment to the border
in China. According to the Law of State
Ministry of Outer Mongolia, a convicted
person with heavy punishment should
be banished to the Eanung, Khuijwu,
Guandun and Guanshi which had the bad
and unpleasant weather and a convicted
person with light punishment should be

'R, PEHRRKAAMR(IMILR. PREE
K HRR#E, 2009, (103-107)

1yr-%, PEHRREEAFARTIMILE. PRREK
K1, 2009, (103-107)
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banished to the Khokhuwan, Fuze, Fujen,
Jensh, Jejen and Jenen.

For instance, according to the
Article 1115 of Law of State Ministry of
Outer Mongolia a leader of robbers (no
more than three people) who robbed and
stole possessions should be banished to
Yenung, Khuijou, Guandun, Guwanshin
which had the bad and unpleasant
weather and other accomplices should
be banished to Khokhuwan, Fuze, Fujen,
Jensh, Jejen and Jenen.

According to the Article 1116 of Law
of State Ministry of Outer Mongolia noble
who killed someone while robbing and
stealing things or noble who was joined
with other people robbed possessions
without killing someone should be beaten
with a stick one hundred times, kept in
chains for two months and should: be
demoted.

Two. A State policy.to restrict the
Nation was implemented during .the
enactment.

Manchu Chin. government' exploited
and prevented Mongol nation while was
ruling Mongolia. Manchu had enacted
laws thatrestricted administration rights of
Mongolia, relationship between Mongolia
and foreign countries, and relationship
between Mongolia and China nation. A
person who travelled abroad could be
sentenced to a death penalty. According
to the Chapter 34 of Law of State Ministry
of Outer Mongolia if someone wanted to
go abroad, he or she had to inform his or
her province administration. If that person
went abroad without informing, a ruler
of this province should be sentenced.
A person who escaped abroad should
be sentenced to a heavy punishment.
There was an order about the escaped
people. It was enacted in this order that
if the escaping people protested with
weapon, all escapees had to be executed.
If escapees protested without weapon,
a leader of these escapees should be
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executed by stretching. An escapee who
injured someone should be executed and
an escapee who didn't injure someone
should be sentenced to pay a fine. An
escapee who didn’t injure someone and
came back yourself should be beaten with
a stick 100 times and sent to his or her
lord. The relationship between*Mongols
and people of Inner country(China) was
restricted. If Mongols came into Inner
state (China), they had to pursue rules of
Inner State. If Mongols wanted to travel to
Inner State, they hadto get a permission
document .in Military Ministry and the
number 'of guides was stated. Mongols
traveled without a permission document
could'be punished.

Itwas enacted that Mongols shouldn’t
go abroad and getin touch with each other
in orderto restrict the relationship between
Mongols, protect to consolidate force and
reduce.disputes between groups.

Although the state policy to restrict
the nations’ rights was implemented, the
relationship between people of Mongolia
and China broadened and people of two
countries got married much due to their
necessities of life.

According to the Chapter “men
marry Mongolian women” of Law of State
Ministry of Outer Mongolia citizen of Inner
state (China) should not marry Mongolian
woman. If Mongolian woman married a
citizen of China, she should be divorced
and sent to her homeland. And Mongolian
man who married citizen of Inner state
should be kept in chains for 3 months,
beaten with a stick 100 times and sent
to his homeland. However these cases
might be decided according tr the law
about administration nobles.

If a citizen of Outer Mongolia cheated
a woman of Inner state, brought her in his
home and married her, a leader of this
case should be executed by stretching
in the end of autumn and accomplices
should be beaten with stick 100 times and
sentenced to pay a fine with three times 9
animals.
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Manchu Chin government House
restricted the relationship between
Mongolian and Chinese people, and
protected to bloom Chinese culture in
Mongolia, to become Buddhist monk, and
to speak Chinese in Mongolia.

Three. Historic events of Nation’s
legislations which were implemented

by Manchu Chin government
among Mongolia

1. In order to strengthen their
rule among Mongolians, the Manchu
Chin State government took following
measures: according to reality of Nation,
different types of legislations were
implemented.

Mongolia was given the right to
administer Nation and to implement their
laws by Manchu Chin government House.
Special rights and status of ‘Mongolian
nobles were protected by laws:Mongolian
nobles were given the 'right to decide
themselves. Manchu “Chin government
restricted Mongols- to~ strengthen their
authority, the: “relationship®. 'between
Mongolianiand Chinese people ‘and the
relationship between Mongols and people
of foreign countries. A Relationship
between Mongolian groups was enacted
by Manchu Chin government.

2 According to reality of Nation,
different types of legislations were
implemented. Manchu Chin's government
implemented state policy of Nation,
decided Nation's problems according
to law and regulated relationships
between Manchu Chin government and
Mongols legitimately in order to improve
state control and law enforcement. The
National legislation that was enacted by
Manchu Chin's government suited well
to features of Mongolian life. Because of
that a Manchu Chin’s feudalists had the
opportunity to develop their rule among
Mongolia and showed their opinions to
become one united country.
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National legislation  respecting
national custom was enacted and the unit
of the state legislation was ensured. This
national legislation regulated relations
between central laws of Manchu and laws
of Mongol nation due to the meaningful
legislation of Manchu Chin. Manchu
Chin had legalized that if a citizen of few
nation (Mongolia) committed a erime, he
or she should be sentenced according
to the laws of Manchu-Chin. If a citizen
of Mongolia who ‘belonged to the State
Ministry committed a crime, he or she
could be sentenced for other categories
of laws. 'Some categories of Manchu
Chin, state laws were directly enacted.
For example, (in the'article about killing
someone during ‘holidays) if a person
killed someone accidentally during the
holidays; he.or she should be punished.
In‘the article-about killing someone during
the "quarrelling, if someone died within
50"days after quarrelling and battery, a
person who beat should be imprisoned
and executed by stretching.

Conclusion

The above mentioned categories
of laws had demonstrated the unity of
Manchu Chin and Mongols. The self-
governing rights and rights to enact
laws solely were given by Manchu Chin
governmentto Mongols. Manchu Chin took
into consideration differences between
two nations. Therefor special laws only for
few nations were enacted. For example,
there were “Mongolian Code”, and “Law of
State Ministry of Outer Mongolia™.

These laws reflected Mongolian
customs and demonstrated historic
tradition and reality of Mongolia. Laws
including a content of Mongolian tradition
were implemented by Manchu Chin.

The amount of a fine could be
depended on conditions of cases
according to the article about “Sentencing
Mongols in Da Chin Hun Diyan”. The
main features of laws of Mongolia were
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penalties to pay a fine with animals or
other possessions. It was the reflection of
Mongolian customs.

Manchu Chin government proved the
power of laws of small nation, broadened
and strengthened enforcement of these
laws.

Manchu Chin government enacted
laws of Mongolia which was reflecting
national tradition, using Mongolian
morality and experiences of law enactment
and laws that could separate and restrict
Mongols from other countries.

However it had helped to develop
a society of small nation and protect
the collectivity between a small nation
and other countries. And Manchu Chin
government had strengthened its law
enforcement among small nation.

Nowadays these are more important
historic and academic actionsfor" us.

Historical values for establishment of
united country were collected.
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1. Legal act of the Ministry of im-
proving the State and its Foreign affairs
trend of Borjigon, Mungundalai, and Gar-
guulsan Ne34, Beijing, Publishing. Com-
mittee, 2006

2. Law history of ancient Mongolia
of Chige and Manchu Chin, Publishing
Committee, 2004
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- RIERRER, 1992, N1

5. X% PEHKRKEBRT
% LR RRREEKF HARE, 2009
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INTRODUCTION

If economic conditions, political“institutions, diplomatic relations, and etc. are
indicators to assess the current status.of a nation, then the most important factor in
predicting the future of the nation is'how the state treats their children. The reason
why Korea; Japan and other countries are struggling with the aging issue and declining
fertility rates is because of these important factors on which future and nation’s power
depends.

Despite the fact that children are the future of a nation, they have a present
characteristic that they are the most vulnerable groups and the weakest dependents
among the group of the weak. In other words, child welfare is not like an investment
in one industry that might recover in a short period of time. Vulnerable children are
also not like adults who can quickly adapt back to society. Therefore, it is also true that
there is a significant burden to support these children until they become adults who
can contribute to a society. State must provide an appropriate help to the vulnerable
children, and this is even critical for its future, but it is not easy to input enough human
and material resources into these children in a long period time as if pouring water in a
sieve. That's why an appropriate care<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>